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ANDREW J. COFFEE VS. JAMES M. GROOVER ET ALS. 


it remembered, that on the 15th day of June, A. D. 
ISS3, at a regular term of the supreme court of the State of 
Mlorida, came the plaiatill in error, Andrew J. Coffee, by counsel, 
“id tiled in) the clerk’s oflice of the suprenre court of Florida il 
transcript of the record of the proceedings and order of the cireuit 
court of Florida for Jefferson county in a certain cause wherein 
James M. Groover, Keverette ¢ Groover, Thomas BA MeIntosh—in 
right of his wife, Sallie IE. MeIntosh—Sallie IE. MeIntosh in her 
OW) right, Charles A. MelIntosh—in right ot his wife, Georgia C. 
MeIntosh—Georgia C. McIntosh in her own right, Annie E. Groover 
and Charles A. Car over, and M. Alice Groover, infants, by James 
M. Groover, their next friend, were plaintiffs, and Andrew J. Coffee 
aud all persons in possession of the lands described in the memor- 
andum attached, and all PePrsolls claiming the sume adversely, or 
Chil itled to cle ic na thre POSSeSs1On Of the property claimed, were de- 
fendants:; and of the writ of error therein to the judgment of the 
circuit court therem rendered, which said transcript of the record of 
the cause aforesaid, and subsequent proceedings to judgment, and 

writ of error thereto, is in the words and figures as follows, to wit: 
Pleas m the Circuit Court of the State of Florida for the 2d Judicial 
Circuit, in and for the County of Jefferson, In a certain cause 
therein, wherein James M. Groover ef a/. are plaintiffs, and 

Andrew J. Coffee is defendant 


Be it remembered, that on the 19th day of March, in the year of 
our Lord one thousand eight hundred and eighty, came James M. 
Giroover ef o/., plaintiffs in the case aforesaid, by their attorneys, 
C. W. Stevens and Pasco & Palmer, and filed in the clerk’s office of 
the cireuit court of the 5d judicial circuit in and for Madison 
county, Florida, his preecipe for a summons ad 


im spond ndum. in) 
the words and figures following, to wit: 


STATE OF FLonipA, Madison County: 


ln the 3d Judicial Cireuit of Florida in and for Madison County. 
Returnable to April Rules. 


Sallie FE. sh in her own right: Charles <A. 
Melntosh 1?) right of his wite Georel UU. \lelIn- 
tosh, and Georgia (. Melntosh in her own right: 
Annie i. Groover and Charles .\. Groover and M. | 
Alice Groover, infants, bv James \I_ Groover. thetr 
next friend, Plaintiffs, 


| 
» Ejectment. 


rs, | 
Anprew J. Corrie and all persons in possession of | 
the lands described in the memorandum hereto at- 
tached, and to all persons claiming the same 
adversely, or entitled to defend the POSSeSssioOn 


of the said property claimed, Defendants. 


The clerk of thi cireult court in and fo Madi ohn county and said 
|-—] 2S] 


\NDREW J. COFFEE VS. JAMES M. GROOVER ET AIS. 


State will please issue summons gd respondendum to the defendants 
in the above-entitled cause to answer plaintiffs in an action of eject- 
ment, and for mesne profits in the sum of one thousand dollars, 
and oblige— : 

C. VW. STEVENS, 

PASCO & PALMER, 

Alt ys for Plaintifjs. 

To Jno. M. Braas, Esq., | 7 
Crk Ct C’t in and for Madison County 


and Slate of Florida, Mech LSth, iSSO, 
The followin: | lands are claimed by plaintiffs in the 
above-entitled cause; to wit: About seventy-seven acres in fractional 
lot umber 200), 1) origin: ik IW OULILY, Georgla, and about 
twenty acres in fractional lot number (199) one hundred and ninety- 
nine, in the S. E. corn id lot, in originally Irwin county, 
Georgia, how in) Madi >] orida, said lots being more par- 
ticularly deseribed as ninety-se' acres In northern part of frac- 
tional section (29) twenty-nine, township (5) three north, of range 
(9) nine east. 


I] 


C. W. STEVENS. 
PASCO & PALMER, 
Attys for Plaintiffs. 


Which said priecipe and memorandum bears the following 
endorsements: 


No. 252. In Madison cireuit court. James M. Groover ef al. vs. 
A. J. Coffee. Ejectment. Priacipe & mem. Filed in office this 
19th day of M’ch, A. [). LSSO. Jno. M. Deges, el’k, Stevens, Pasco 
& P., att'ys for pltffs. Jeff. cireuit court. Filed M’ch Ist, 1881. 
W. C. Bird, c?’k, per D. L. Oakly, D.C. Filed 6 M’ch, 1852. W. C. 
Bird, clerk. 


Whereupon a summons ad respondendum issued from the clerk’s 
olfice aforesaid, which, with the return and endorsements thereon, 
is in the words and figures following: 


The State of Florida to the Sheriff of Madison county, Gre eting: 


You are hereby commanded to summon Andrew J. Coffee 
and all persons in possession of the lands deseribed in the 
memorandum hereto attached, and all persons claiming the 

same adversely, or entitled to defend the possession of the said prop- 
erty claimed, if they be found in your county, to be and appear be- 
fore the judge of our circuit court for the county of Madison, State 
of Florida, at the court-house at Madison, on the first Monday of 
April next, being a rule day of our said court, then and there to 
answer James M. Groover, Everette P. Groover, Thomas J. MelIn- 
tosh in right of his wife Sallie E. McIntosh, and Sallie IE. McIntosh 
in her own right; Charles A. MeIntosh in right of his wife Georgia 
©. McIntosh, and Georgia C. McIntosh in her own right; Annie E. 
Groover and Charles A. Groover and Mary Alice Groover, infants 


ANDREW J. COFFEE VS. JAMES M. GROOVER ET ALS. 


by their next friend, James M. Groover, in an action of ejectment, 
and for mesne profits, in the sum of one thousand dollars, and have 
then and there this writ. 

Witness, Jno. M. Beggs, clerk of said circuit court for the county 


os 
‘ 


of Madison. and the seal of said court, at Madison aforesaid, this 
19th day of March, A. D. ISSO. | 
| JNO. M. BEGGS, 
Cler] af the Ct. Court for Madison County. 
W. STEVENS, PASCO & PALMER, 
Att’ ys for Plaintiffs 


Mi morandy fii. 


The followime-c scribed lands are claimed by the plaintiffs In the 
above-entitled cause, to wit, about LWehty-sevell acres In fractional 
lot number 200, in originally Irwin county, Georgia, and about 
twenty acres in fractional lot number one hundred and ninety-nine, 
(199,) in S. 1. corner of said lot, in originally Irwin county, Georgia, 
now in Madison county, Florida, said land being more particularly 
described as ninety-seveh acres, in the northern part of fractional] 
section twenty-nine, (24,) township three (5) north, of range nine (1) 
Cust. 


INO. M. BEGGS. Clerk. 


Which said summons bears the following endorsements In words 
and figures: 


No. 262 Madison county 5d judicial circuit. James M. 
Csrooye 1" at al. is. Andrew RY C‘ollee. Summons ad respondendum 
issued and filed this 19th day of March, A. D. 1880. Jno. M. Beggs, 
clerk. Original filed in Jeff! circuit court, Mech. Ist, 1881. 
W. C. Baird, clk., per D. L. Oakly, D. C. C. W.: Stevens, 
Pasco & Palmer, plit’s att Vs, Came to hand this the 19th 
day of March, A. D. 1880. Theodore H. Willard, sheriff Madison 


County. 


Executed the within by serving a true and correct copy of the 
within, aul thre re sik nee of Andre W é. (ollee, with a member of his 
family over lo years ol] ave, al thre Sitlhnie time exhibiting the original, 
and explaining the Contents herem., this the 26th day of March. A. 
1) ISSO. | 
T. H. WILLARD, 

Sli roy Madison County. 
Filed 6 Meh., 1Ss2. 
W. C. BIRD, Clerk. 


And afterwards, to wit, on the oth Lay of April, in the vear of 
our Lord one thousand eight hundred and eighty, the plaintiffs by 
their attorneys filed in the clerk’s office aforesaid their declaration, 
in the words and figures following, to wit: 


ANDREW J. COFFEE VS. JAMES M. GROOVER ET ALS. 


’ a . . % ? 7 
STATE OF FLoripa, Madison County : 


! 


In the Third Judicial Cireuit of Florida in and for Madison County. 
April Rules. 


JAMES M. Groover, Evernrerre P. Groover, Thomas 
é. MeIntosh In rielit of his Wife Sallie It. \leIn- 
tosh, and Sallie kk. MeIntosh in her own right: 
Charles A. MelIntosh 1) right O)} His wile Georela 


©. MelIntosh, and Georgia C. Meintosh in hes 
own right; Annie I. Groover and Charles 
s A. Groover, and M. Alice Groover, infants, Mjyectment 
by James M. Groover, their next friend, > Mesne profits, 
Plaintills | § 1000.00. 
ANDREW J. Correr, and ; session of | 
the lands desertbed in the : ched | 
to the’ preecipe ane Il pe OVS Clie 1} hie | 
adversely, or entitl Lor end the POSSESSION of | 
the said property claimed, Defendants | 


James M. Groov r, Everette P. Groover, Thomas J. McIntosh in 
right of his wife Sallie I. MelIntosh, and Sallie k. MeIntosh in her 


own right; Charles A. McIntosh in right of his wife Georgia C. 
MelIntosh, and Georgia C. Melntosh in her own right: Annie E-. 
(groover and ‘ iriecs A. Groover anid M. Alice Groover, itifants, by 


their next friend, James M. Groover, by their attorneys, C. W. Ste- 
vens and Pasco & Palmer, complain of Andrew J. Coffee and all 
persons claiming the lands hercinafter described, who have been 
snmmoned to answer them in an action of eyectment, for that 
whereas the defendant is in possession of a certain tract or parcel 
of land lying and being in the county and State aforesaid, known 
and described as follows, to wit: About seventy-seven acres in frae- 
tional lot number 200, in originally Irwin county, Georgia, and 

about twenty acres In fractional lot number (199) one hundred 
{) and ninety-nine, in the southeast corner of said lot, in origi 

nally Irwin county, Georgia, both now in Madison county, 
Fla., said lots being more particularly described as ninety-seven 
acres in the northern part of fractional section (29) twenty-nine, 
township (3) three north, of ranee (.)) east, to which the plaintiffs 
claim title; and the defendant has received the profits from said 
lands for four years, of yearly value of two hundred and fifty dol- 
lars, and refuses to deliver the possession of said land to the plain- 
tiffs, or to pay them the profits thereof; and the plaintiffS claim the 
possession of the said lands, and one thousand dollars for mesne 
profits. 

C. W. STEVENS, 
PASCO & PALMER, 


Attorneys for Plaintitis. 
Which said declaration bears the endorsements following, to wit: 


No. 252. In Madison circuit court. James M. Groover ef al. vs. 


| _ saa i 


Pd 


-- 


oneness 


fining , sin .o-wentgricenaacheementiion . Ce Bae ae ae ee, te” © ee 
Aion - — “ inne oak anione weepsa ila re hates: ails Me 


ANDREW J. COFFEE Vs. JAMES M. GROOVER ET ALS. ) 


\ndrew J. Coflee. jyectment. Mesne profits, $1,000.00. Declara- 
tion. Filed in office this 5th April, A.D. 1880. Jno. M. Beggs, el’k. 
Stevens, Pasco & P., att’vs for plaintiffs. Filed in Jefferson cireuit 

court, M’ch Ist, ISS1. W. C. Bird, el’k, per D. L. Oakley, 1). 
10) C. Filed 6 Mech, 1882. W.C. Bird, clerk. 


And afterwards, Lo wil : On the loth dav of Deceni br c. A. 1). LSSO, 
the following motion to amend declaration was filed in the clerk’s 
office by plaintiff’s attorneys, which ts in the words and figures 
following: 3 


JAMES M. Groover ef al. 
Us. jectment. 
Axprew J. Correr, and all persons in possession, &e. J 


And now come the plaimtifls in Open court, by (. W. Stevens and 
Pasco W& Palmer, their allornecys, and move to amend the memoran- 
dum attached to the precipe, and the memorandum attached to 
the writ, and also to amend the declaration, so as to make the de- 
scription of the land more complete and accurate, by adding to the 
deseription already elven, and directly thereafter, the following 
words: Lying between and bounded by the lines formerly and at 


different times claimed is the boundary lines between the States of 


Georgia and Florida, commonly known as the MeNeil or McNeal 
line, and the Watson line, and extending across the said section 
twenty-nine, from cast to west. 

C. W. STEVENS, 

PASCO & PALMER, 

Plij's Alty's. 
This motion is eranted., 

1} : D. S. WALKER, dudge. 


Dee. 16). ISSO) 


Which said motion bears the following endorsements, in words 
and figures following: 


No. 252. Groover vs. Coffee. Filed Dee. 16,1580. W. B. Lamar, 
clerk. Filed 6 M’ch, 1882. W. C. Bird, clerk. 


And afterwards, to wit: On the 3d day of May,in the vear of our 
Lord one thousand eight hundred and eighty, the said defendant, 
bv his attorneys, filed in the clerk’s office aforesaid, his plea, in the 
words and figures following: 


In the Cireuit Court, 3d Judicial Circuit of the State of Florida. for 
Madison County. 
James M. Groover and others 


Us, Kjyectment. 
ANDREW J. COFFEE. 


Andrew - (oltfee, the defendant, by A. W I, P. Paterson, his at- 
torneys, says that he is not guilty. 


( ANDREW J. COFFEE Vs. JAMES M. GROOVER ET ALS. : 


And for a second plead defendant says that the alleged cause of « 
action did not accrue within seven years before this suit. 

12 And for a third plea defendant says that the alleged cause 

of action did not acerue within seven years before the death | 

of — Groover, the ancestor under whom the plaintiffs claim title. | 
And fora fourth plea defendant says that the plaintiffs ought not 

to have or maintain the aforesaid action against this defendant, be- 

cause he says that in an action in which this defendant and Mary | 

J. Groover. widow of Charles C. Groover, and as executrix of the v 

j 


estate of the said Charles C. Groover, were parties, which was 1 nad- 
ing in the above-mentioned court, and was transferred at the in- 
stance of the said Mary J. Groover to the cireuit court of the United 
States for the northern district of Florida, at Tallahassee, in which 
the title to said lands was involved: and the verdict and judgement 
in said, cireuit court of the United States was made and rendered in 
favor of this defendant 
A. & F. P. PATERSON, 
At ys for Defe ndant A. of. Coffee. 
May Ist, 1850. 


Se ee ee ere ee 


STATE oF FLonipAa, Madison County: 


Before mi pr rsonally eame Andrew J. Coffee, who, being duly } 
sworn, says that the foregoing pleas are true in substance and mat- ‘ 
ter of fact. ‘ 

A. J. COFFEE. 1 


Sworn to and subscribed before me, the 3 day of May, 1SS0. | 
JNO. M. BEGGS, 
Ch rf: Cr; wat (ouyt Madison County. 


a 


415 Which said pleas bear the endorsements in words and fig- 
ures following, to wit: 


No. 252. In Madison circuit court. Andrew J. Coffee ads. James 
M. Groover ef al. Ejectment. Pleas. Filed in office the 5rd day 
of May, A. D. 1880. Jno. M. Beggs, clerk. Filed in Jeff. cireuit 
court, M’ch Ist, 1881. W. C. Bird, clerk, per D. L. Oakly, D.C. 
A. & F. P. Paterson. Filed 6 M’ch, 1882. W. C. Bird, clerk. 2nd 
and Srd & 4 pleas withdrawn. <A. Paterson, att’y for deft. 


And afterwards, to wit, on the Sth day of March, in the vear of 
our Lord one thousand eight hundred and eighty-one, the said de- 
fendant, by his attorney, filed in the clerk’s office aforesaid his fur- 
ther plea, in the words and figures following: 


oe 
es 


a 


- 


en ee 
: 


ag — ee ee ee 


‘ 


ANDREW J. COFFEE VS. JAMES M. GROOVER ET ALS. y 


In the Cireuit Court 2nd Judicial Circuit of the State of Florida for 
Jefferson County. 


Transferred from Madison County, in the 5d Judicial Cireuit. 


James M. Groover, EverRetTe P. Groover, THomMas 7 -£ 
M. MeIntosh in right of his wife Sallie E. 
14 MeIntosh, and Sallie E. MeIntosh in her own 


right; Charles A. MeIntosh in right of his 
wife Georgia C. McIntosh, and Georgia C. Melntosh 
in her own right; Annie Kk. Groover and Charles | 
A. Groover and M. Alice Groover, infants, by James M. 
Groover, their next friend, 
is 


Anprew J. Correre and all persons claiming, «Ke. 


jectment. 


The said defendant, Andrew J. Coffee, by his attorney, comes and 
Suys that this court ought not to take or have further cognizance 
of the action aforesaid, because he says that the said supposed causes 
of action, and each and every of them, Gif any such acerued to the 
said plaintiffs), accrued to the said plaintiffs out of the jurisdiction 
of this court, that is to say—at Tallahassee, in the county of Leon, 
in the circuit court of the United States for the northern district of 
Florida; and not in the circuit court of the second judicial cireuit 
of Florida for Jefferson county, or elsewhere within the jurisdiction 
of the State courts of the State of Florida—because he says that 
heretofore, to wit: On the — day, of wane A. D. 1875, the said 
defendant had a suit pending in the cireu'tcourt for the third judi- 
cial circuit of Florida for Madison county, la which Mary J. Groover, 
in her own right, and as executrix of Charles Groover, deceased, 

was defendant, involving the question of title to the land in 
1h controversy in this suit, to wit: ninety-seven acres in the 

northern part of fractional section twenty-nine (29), in town- 
ship three (5) north, of range nine (9) east; and at the fall term of 
said circuit court, A. D. 1875, the said Mary J. Groover, as execu- 
trix, &e., filed her petition in the said circuit court for a transfer of 
said cause to the circuit court of the United States for the northern 
district of Florida, at Tallahassee: and that said cause of action was 
transferred to the United States circuit court at Tallahassee, as afore- 
said; and the said cause was tried by the said United States cireuit 
court at Tallahassee, the question involved therein being the title 
held by two States, and the verdict and judgment was in favor of 
the said defendant and against the said Mary J. Groover, &e. That 
the plaintiffs in this action are the heirs-at-law of the said Charles 
Groover, deceased, upon whose estate the said Mary J. Groover is ¢ 
ecutrix ; and the same question is involved in this suit, whieh was 
tried and determined in the United States circuit court as aforesaid, 
all this the said defendant is ready to verify, wherefore he prays 
judgment whether this court can or will take further cognizance of 
the action aforesaid. 

ANGUS PATERSON, 
March Sth, ISS], Aly for Dr Pt Andrew J Coffee. 


S ANDREW J. COFFEE Vs. JAMES M. GROOVER ET ALS. 


JEFFERSON COUNTY, 88 : 


Before me personally came Andrew J: Coffee, who being duly 
sworn, says that the foregoing plea is true insubstance and fact. 
1G | A. J. COFFEE. 


Sworn to and subscribed before me, this 8th day of Mareh, A. D. 
1881. 
W. ©. BIRD, 
Clerk Jeff. U’t C't 
Per D. L. OAKLY, 
Dep y Clk. 


Which said plea bears the endorsements in the words and figures 
following: 

In the cirenit court 2nd judicial eireuit of Florida, Jefferson 
‘county. Andrew J. Cotlee «af . James M. Groover ef ad. jectment, 
Pleas to jurisdiction. Filed in office this the Sth day of March, A. 
D. 1851. W.C. Bird, clerk, per D. L. Oakley, D.C. Filed 6 M’ch. 
1882. W.C. Bird, clerk. A. Paterson, att’v for def't. 


And afterwards, to wit, on the 6th day of March, in the year of 
our Lord one thousand eight hundred and eighty-two, a certified 
copy of an order of transfer was filed in the clerk’s office aforesaid, 
in words and figures following: 


In Cireuit Court 3rd Cireuit of Florida, Madison County. 


JAMES M. GROOVER «f al. ) 
vs. Kjectment. 
A. J. CorFreERr. 


7 This cause coming on to be heard, upon the motion of the 
plaintiffs to transfer the same, and it appearing that I am 
disqualified to act by reason of having been retained as counsel in 
said cause, it Is therefore ordered, adjudged, and decreed that the 
said cause of James M. Groover ef al. ve A. oJ. Coffee ef al. —cject- 
ment—be and the same is hereby transferred to the circuit court of 
Jefferson county, at Monticello, in the second judicial circuit of 
Florida, that being the next nearest circuit, to be heard and deter- 
mined by the judge of said court. 
Done and ordered in yacation. 
M’ch 4th, 1852. bE. J. VANN, Judge. 


Srate OF Fioripa, Madison County: 


I, Jolin M. Beggs, clerk of the cireuit court in and for Madison 
county, do hereby certify that the foregoing is a true and correct 
copy of the order in the case of Groover et a/. vs. Coffee et al.—eject- 
ment. 

Witness my hand and seal, the 4th day of Mareh, A. D. 1882. 

[SEAL. | JNO. M. BEGGS, Clerk. 


ANDREW J. COFFEE VS. JAMES M. GROOVER ET ALS. ‘) 


Which said order bears the endorsements in words and figures 
following: 
ln circuit court. James M. Groover et al. vs. A. J. Coffee. 
‘> Kjectment. Certified copy of order of transfer. Filed 6 
March, 1SS2.) W.C. Bird, clerk. 


And afterwards, to wit: on the 7th day of June,in the year of our 
Lord,one thousand eight hundred and eighty —, the plaintiffs, by their 
attorneys, filed in the clerk’s office of the circuit court aforesaid, 
replication, in words and figures following : 


ln Maclison Cireuit Court, Third Judicial Cireuit. 


JAMES M. Groover ef al. 
is, jectment. Mesne profits, $1,000.00. 
Anprew J. Corrrr. 


The plaitills, ly theirattorneys, ©, W. Stevens & Pasco & Palmer, 
join issue upon defendant's Ist plea, and thereupon put themselves 
upon the country. 

C. W. STEVENS, 
PASCO & PALMER, 
Atty’s for Plainti fis. 


They move to strike out the 2nd & 3rd pleas, because, (1) they do 
not show that the Issue alleged to have been tried in the U.S. cir’e 
et., were between the parties to this action or their privies; because, 
(2) that the said pleas cover substantially the same ground ; be- 
cause (3) the said pleas are covered by the general issue; because, 
(4) these plaintiffs were not concluded by a cause to which they were 
not parties and in which their rights were not represented ; and 
Marv J. Groover, neither in her own right, nor as executrix, nor 

us administratrix, asstated in the said pleas, had any right 
[') to speak for them. 
C. W. STEVENS, 
S. PASCO, 
March 7th, ISS2. Atty’s for Plif's. 


Which said replication bears the endorsements in words and figures 
following : 

No. 252. In ecireuit court, 3rd cireuit. James M. Groover e¢ a7. vs. 
A. J. Cotfee. Replication. Filed in office the 7th day June, A. D. 
ISSO. Je. \. beves, clerk. riled in) Jetf. circult court, Meh. l, 
ISS]. W. C. Bird, clerk, per D. L. Oakley, D.C. C. W. Stevens, 
Pasco & P., att’vs for pli. Filed 6 Meh. 1882.) W. C. Bird, clerk. 


This motion is withdrawn as unnecessary, after ruling of court. 
r. @e. 
C.W.S. 
And afterwards, to wit: on the 7th day of March, one thousand 
2—12S] 
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lerhit hundred and elghty-three, the following order was filed in the 
clerk’s office aforesaid, in words and figures following : 


(FROOVERS 
20) Us igjectment. No. 2ov. 


A. J. Correr. | 


The death of Annie E. Groover, since the commencement of this 
action, being suggested upon the record, it is ordered that the action 
do proceed at the suit of the surviving plaintiffs against the defend- 
ant. 

Which said order bears the endorsements in words and figures 
following : 

Groover et al. vs. A. J. Cotlee. Order. Filed M’ch 7, 18838. W. 
(. Bird, el’k Per D. LL Oakley, B.C 


And afterwards, to wit, on the Sth dav of Mareh, in the year of 


our Loyd one thousand eight hundred and cighty-two, the plaintiffs, 
by their attorneys, filed in the clerk’s office aforesaid their demurrer 
to the said pleas, in words and figures following: 


J AMES \I. GGROOVER ef al, Us, A. J, COorrrk kK. 


And now come the plaintiffs, by their attorneys, ©. W. Stevens 
and S. Paseo, and sav that the defendant’s second and third pleas 
are bad in substance. The matter of law intended to be argued is 
that an heir is not coneluded by a judgment against an executor 

or administrator, administering upon the estate of lis, the 


21 her's, ancestor; and that the plaintiffs are not barred of 


this action by the alleged judgments in ejectment against 
Mary J. Groover, in her own right, and as executrix of Charles 
Groover, set up In their plea. 
C. WV. STEVENS, 
Ss. PASCO, 
PV iis’ Attys. 


l certify that in my opinion the within demurrer is well founded 
in law. 
S. PASCO, 
Mareh 8, 1SS2. Atty for PU ij. 


S. Pasco being duly sworn says that he is one of the plaintiff's 
attorneys, and that the within demurrer is not interposed for the 
purpose of delay. 

S. PASCO. 


Sworn to and subseribed befor me, this March S, 1SS2. 
R. B. WHITEIELD, 
Justice of the Peace hn and for af flerson County, Florida. 


Which said demurrer bears the endorsements, in words and figures 
following: 
No. 252. Demurrer. Filed Sth Mareh, 1882. W.C. Bird. clerk. 


' : 
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And afterwards, to wit: On the Sth day of March, one thousand 
eight hundred and eighty-two, the following order was filed in the 
clerk’s office aforesaid, in words and figures following: 


Jas. Groover et al. vs. A. J. Correr. 


22 This action came on this day to be heard upon the motion 
to strike out the defendant’s second and third pleas, setting 

up asa bar to this action a Judgment in favor of the defendant 
herein, A. J. Coffee, against Mary J. Groover, as executrix of the 
last will and testament of Charles Groover, and was argued by 
counsel for the respective parties, And the court, upon considera- 
tion, denied the motion to strike out the said pleas, but pave leave 
to the plaintiffs lo urge the same matters of defence by demurrer. 
And the plaintitis thereupon demurred to the said second and third 
pleas of the defendant, and the matters of law being argued and 
considered, it is adjudged by the court that the said pleas are not 
sufficient in law, and the same are overruled. And the defendant 
thereupon excepted to the said order of the court sustaining the 
plaintiff’ demurrer to the said second and third pleas; which ex- 
ception Is hereby noted and made a preur'l of the record of the action. 

Which said order bears the endorsements in words and figures 
following: 

James M. Groover ef a/. vs. A. J. Coffee. Order. Filed March 8, 
Iss2. W. C. Bird, clerk, per D. L. Oakley, D.C. 

And the attention of the court having been called to the 
mandate of the supreme court of Florida, the following order 
was thereupon made : 


IL 
4 
we 


Jaues M. Groover ef al. 
is jectment 


\worew J. Corprer. 


The hianedate of tha sUprenre COURT inn this action bias Ing heen filed 
in the clerk’s office, since the last term of the court. and now being 
called to the attention of the court, nicl the supredie court having 
remanded this etion to this court with directions ice uwiard a new 
trial, it is ordered that a new trial be awarded accordingly. 

Ana afterwards, tO wit: ())) the Sth dav of Mareh, 1) the vear of 
our Lord Ole thousand eight hundred “nied eivhtv-three, “uta term of 
the erreult court of the second judicial cireult, In and for Jeflerson 
COULTLY, hela at the town of Monticello, Cahiec the seid plaintiffs nd 
the said defendant, by their respective attorneys, and thereupon came 
a jury, to wit: J.T. Porter, KE. P. Barrington, Brvant Kinsey, J. M, 
Henry, T.S. Johnson, and J. D. Freeman; who being duly elected, 
tried and sworn, the truth to speak upon the issues joined; having 
heard the evidence, the charge of the court, nid the arguments of 
counsel, and having considered of their verdict, upon their oaths do 
SUV : 

We the jury find for the plaintiffs, and find that they are entitled 
to recover the interest claimed ly them in the land im CONTFOVECTSY, 
to wit: Forty-eight fortv-ninths (43) of about 77 acres in fractional 


iz \NDREW J. COFFEE Vs. JAMES M. GROOVER ET ALS. 


lot two hundred, in originally Irwin county, Georgia, and in 
24 about twenty acres In fractional lot one hundred and hinety- 

nine, in the southeast corner of said lot, in originally Irwin 
county, Georgia, all now in Madison county, Florida; said lots be- 
ing more particularly described as about ninety-seven acres in the 
northern part of fractional section 29,7. 5 N., Ro, EL, ving between 
the Hines formerly and at different times claimed as the boundary 
lines between the States of Georgia and Florida, commonly known 
as the MeNeil and the Watson limes, and extending ucross sald sec- 
tion 2) from Cast TO West, bounded (>t) thre north by the sila NceNedl 
line, south by the Watson line, east by the castern boundary of said 
fractional lot twenty-nine, and west by dhe western boundary of said 
section—and the jury assess thre plarmititis damages at five hundred 
dollars. 

JOUN M. TENRY, Foreman. 


Which said verdict | endorsements, In words and figures 
following: 
Groover ¢f al vs. Coffee. Verdict. Filed March 8, 1885. WLC. 


Bird, clerk. per D. i. 4 akley, 1). ( 


[ pon thar I natition (>| \V" | 1c] “rid Ve relict the sitid det redsunit. hy 
his attorneys, Chit red  oOnOTION for ad shew trial. 1) the words and 


heures fol 


low]! I > Wee, * 
25) ln the Crreuit Court, 2nd Judicial Cireuit of Florida. for Jel 
erson County. 


Transferred from Madison county 


JAMES M. GFROOVER of a/ 
Us, jyectment 


Anprew J. Corrir. — } 


Plaintiffs and their attorneys will take notice that we will move 
the court for anew trial i) the above stated CHUSEC, AS SOOT US COUNT 
sel can be heard, upon the following grounds, to wit: 

Ist. Because the Ve relict of the jury Is COnLTATV Lo law 

2nd. Beeause the verdict ef the jurv is contrary to the evidences 


| 


od. Because the verdict of the jury is contrary to the weight of 


the evidence. 

ith. Because there is no evidence to “Up port thas sULT'\ 1h) finding 
+5 of the land in controversy; the plaintiffs by their declaration 
claimed all the land—the whole estate, and the evidence was for all 
the land; there was no evidence of 45 or of any other part, but only 
the statements of counsel In argument to the jury. : 

Sth. Beeause at thy suggestion of the death of one of the plaintitts, 
and on the revival of the suit, it was revived for the whole and not 
for a poaar't of the land, and all the evidence Was Upon the whole and 
hot a part. 

6th. Beeause when the jury came into court their verdict was for 
the plaintiffs and $500 for mesne profits, which, when counsel for 


ae 
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the plamtifts pul the verdict in form, he pout iv instead of the whole, 
but did not divide the ®500.00. 

2 7th. Because when the jury came into court to render their 
verdict, and had it in writing, but informal, there was noth- 

Ing sald about a fractional part, and no evidence as such 45. 

S. Because the jurv ignored the patent issued by by the United 
States Government, and the perfeet chain of titles to the defendant 
to the land in controversy 

9 Because the jurv assumed that the grants to lots 19) and 200, 
in originally Irwin county, Georgia, embraced the lands in Madison 
COUNTY, llorida, to which defendant showed title from the United 
States, when there was no evidence to support such assumption, but 
there Wiis evidence ta the COnUTPAary, 

lO. Because the jurv based them verdict UL pon the erants issued 
ly the State of Creorg ia, id an Ln pertect chain of title to the 
plamtifls, or no cham at all. 

11. Because CVC) if the Creorgla vrants lick Inclucle the lanel in) 
COMLPOVEPSY, the lanel ts proved to be in Florida, and to have be- 
longed ce the lL nited Sites, piel Georg la litt ete right ic COnVeY 
lloricla te rritory. 

12. Because even if the Georgie orilits lick include the lan in) 
controversy, there is no evidence to connect the plaintiffs with the 
Creorg la vrants; the deeds produced hot even showing In What State 
the land therein desertbed was er is situated. 

L-}. Because | the verdict of the jurv is bas ed upon the asst ption 
that there is a Watson line between the States of Creorgtia and 
llorida, whi a otha re I~ hia evide nee showlhg that auli\ authority lor 


such il line CX ISts. rever leas existed: there Is he evidence to show 
thiset thirst Nine Wits ru hy Creorgla, Florida. or the Cieneral 
27 (government: and so far as the evidence is concerned, the 


Watson line is a mivth. 

ld. Because the evidence shows, and it ts admitted, that the 
leeniel 1) COMLPOVEOCTSY Is bart only south of thre \ hit thier nel (orr line. 
the established bya between the Iwo States, byuit Hise south of the 
VieNedl Lan 

ANGUS PATERSON, 
THOMAS L. CLARKE, 
Aff ys for Def ts. 


Which said motion being considered by the court, an order over- 
ruling and denving said motion, in the words and figures following, 
Wis tnade: 


VMotion fray’ if NV fi Trial. 


Javes M. Groover ¢f a/ 
UN, erect rit, 
Axprew J. Correr.  } 


? 


nad now comes the defendant. Andrew J. Cotfee. and moves for 
anew trial upon the grounds set forth on the motion docket: and 
the plaintiffs having due notice of the same, and said motion having 
been submitted without urgument, it is considered and ordered that 
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sald motio be, and the same Is hereby, overruled nid dented : 
whereupon said defendant excepted to said ruling and order, which 
CXC ption Is hereby noted as a peut of the record in this cause. And 
the defendant having taken his appeal from the final Judgment ren- 
dered herein, to the next term of the supreme court of Florida upon 
lis motion, the platatifls being present ly their witorney, S. Pasco, 
and making no objection thereto, it is ordered ly the court 
28 that the defendant be allowed sixty days from the adjourn- 
ment of the court, to prepare and submit his bill of excep- 
tions in thik cause. 
Whereupon judgment upon the said verdict was entered by the 
court, in the wards and figures following, to wit: 
Whereupon it is considered by the court that the plaintiffs, James 
\. Crroover, ever [te ‘¥ (rroover, Thomas J. Me Tntosh 11) right of 
liis wife Salli I. Melntosh. sid the sid Sallie I. Melntosh 11) her 


own right: Charles A. Meloutosh in right of his wife Georgia ©. 


ti 


MeIntosh, and said vin CL MePntosh in her own right: Charles 
A. Groover and M. Alice Groover, have an undivided estate and title 
fnand to the lands deseribed in said verdict, to wit: Forty-eight 
fortv-ninths (45) of about 77 acres in fractional lot two hundred, in 
originally Irwin county, Georgia. and in about twenty acres in frac- 


tional lot one hundred and hinetv-nine, In the southeast corner of 
seid lot, in) originally Irwin county, Georgia, all now 1) Madison 
county, Florida: said lots being more particularly deseribed a: 
about ninety-seven acres in the northern part of fractional section 
29, TL 5 N. ROY EL, Iwing between the lines formerly and at differ- 
ent times claimed iLs the boundary lines between the Stutes of 
Creorgla and Florida, commonly known as the MeNeil and Watson 
lines, and extending across said section twenty-nine from east. to 

West: bounded On) the north by the suid MeNeil line, south 
2) by the Watson line, cast by the castern boundary line of said 

fractional lot twenty-nine, and west by the western boundary 
of sad section: anal threat they do recover POssesslOn thereof from 
the defendant, Andrew J. Coffee. It is furthered considered tiat 
the said plaintiffs do recover of the said defendant five hundred 
dollars for their damages, “assessed iis uforesaid, nid fifty-seven nid 
hee dollars for their COSTS hy thre 1h) i this behalf expended. And 
the defendants In mercy, Xe. 

And after the expiration of said term, to wit: On the Ith day of 
May, 1n the vear of our Lord one thousand eight hundred and eighty- 
three, by virtue of a spechul order to that effect made, the said de- 
fendant made up and tendered his bill of exceptions: which were 
settled ana sloned hy the judge, suid ordered to bye made tl penn oft 
the record—which said bill of exceptions, Is In the words and feures 
following, to wit: 

In the Circuit Court of the Second Judicial Circuit of Florida, in and 
for the County of Jefferson. Spring Term, A. D. 1883. 

Be it remembered, that at aterm of thee ircvit court of the second 
judicial circuit of the State of Florida, for the county of Jefferson, 
held at the court-house in Monticello, in said county, on the fifth 
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day of March, A. D. 1883, and continued from day to day, until the 

tenth day of said month,—a cause therein pending, wherem 
oh James M. Groover, Everette P. Groover, Thomas J. MeIntosh 

in right of his wife Sallie E. Melntosh, and Sallie Ek. MeIn- 
tosh in her own right; Charles A. MeIntosh in right of his wife 
Georgia C. MeIntosh, and- Georgia C. MeIntosh inher own right: 
and Annie E. Groover, Charles A. Groover, and M. Alice Groover, the 
three last named infants, appearing by James M. Groover, their next 
friend, were plaintiffs, and Andrew J. Coffee was defendant, came on to 
le heard, on the Sth diay of said month, before the Honorable David 
S. Walker, judge of said cireuit court; at which time came the parties 
wforesaid, by their respective attorneys; and this cause having been 
heretofore tried in this court, and a verdict and judgment were mn 
favor of the defendant: and from which judgement the plaintiffs ap- 
pealed to the supreme court of the State of Florida, ana the said 
supreme court reversed the said judgment and sent its mandate to 
this court, which was in words and figures as follows, to wit: 


Mandate from Su pre hid? Counyrt. Slate of blovida. 


To the honorable the judge of the circuit court for the second cir- 
cuit of Florida, Greeting: 

Whereas lately, in the cireuit court of the second judictal cireuit 
of Florida, in and for the county of Jefferson, In a cause wherem 
James M. Groover ef a/s. were plaintiffs, and Andrew J. Coffee was 

defendant, the judgment of sad circuit court Was rendered on 
ol the eleventh day of March, A. D. 1582, as by inspection of the 

transcript of the record of the said cireuit court, which was 
brought into the supreme court of the State of Florida, by virtue of 
an appeal, agreeably to the laws of said State, in such case made and 
provided, fully and at large appears. And whereas, at the June term 
of said supreme court, holden at Tallahassee, A. D. ISS2, the said 
cause came on to be heard before the supreme court, on the said trans- 
cript of the record, and was argued by counsel; in consideration 
whereof it was considered by the sain supreme court that the said 
judgment of the circuit court is reversed and set aside, and the cause 
Is remanded to the circuit court with directions to award a new trial, 
and that the appellants do recover of the appellee their costs by them 
in this behalf expended, which costs amount to the sum of thirty- 
two dollars and sixteen cents. Therefore, you are hereby com- 
manded that such further proceedings be had in said) cause as ae- 
cording to right, justice, the Judgment of said supreme court, and 
the laws of the State of Florida ought to be had, the said judgment 
of the cireult court notwithstanding. 

Witness the Honorable Edwin M. Randall, chief justice of said 
supreme court, at Tallahassee, this eighteenth day of January, A. D. 
ISS3. 


[SEAL | CHAS. H. FOSTER, Clerk Supreme Court. 
5 4 Costs of appeal, ee eae S10 40 
Fees of clerk supreme court. 12 76 
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Which said mandate bears the following endorsement in words 
and figures following: 

No. 252. Ct et. J. M. Groover ef al. vs. A. J. Coffee. Filed Jan. 
20th, S828. W. C. Bird, clerk Jeff. et e't. 


And thereupon the plaintiffs suggested the death of Annie Ie. 
Groover, one of the plaintiffs, and asked that the suit be continued 
in the name of the other plaintiffs; to which the defendant objected 
on the ground that another suit might be prosecuted in the name of 
the personal representative of said deceased, and that the rights of 
the deceased did not survive to the other plaintiffs: but the court 
overruled the objection, and ordered that the action proceed at the 
suit of the surviving plaintiffs against the defendant; to which rul- 
Ing and order of the court the defendant hy lis attornevs did then 
and there CXCEPT; and there Upon the defendant hy lis UILOTNEVS, 
made the following motion, to wit: “The plaintiffs and their counsel 
11) the above stated cause will take notice. that on the opening of the 

court, or as soon thereafter as counsel can be heard, we will 
move the court to dismiss the said cause upon the following 
erounds, to wit: 

1. Because the said cause was begun in the cireuit court in Madi- 
Sol county, and Dy that court transferred to the Untted States cireuit 
court for the northern district of Florida. 

2. Because in the title to the land in CONTLOVerSY the boundary of 
two States is involved, and the United States court las jurisdiction. 

>. Beeause the facts involved in this cause are ves judicata hy the 
judgement of the United States circuit court for the northern district 
of Florida, at Tallahassee. 

lL. Because the United States circuit court, to which the cause was 
transferred, has jurisdiction f this cause. 

®. And for other causes. 

After argument hac Upol suid motion, the court made the follow- 
ne order, to wit: “This motion ts overruled, and leave eranted Lo 
tile pleas to the jurisdiction of this court.” To which ruling anid 
order the defendant by his attorneys did then and there except. 
And thereupon the defendant hy lhis attorheyvs filed pleas, Which are 
In words and figures following, to wit: 


In the Cireuit Court, 2nd Judicial Cireuit of tle State of Florida for 
Jeflerson County. 


Transferred from Madison County, in the 5d Judicial Cireuit. 


JAMES M. Groover, Everrerre P. Groover, THoMas ) 
M. Melintosh in right of his wife Sallie E. Meln- | 
tosh, and Sallie FE. Melntosh in her own 
right; Charles A. MeIntosh in right of his wife 
Georgia E. MeIntosh, and Georgia E. MeIn- 
tosh in her own right; Annie i. Groover and Charles 
A. Groover and M. Alice Groover, infants, by James 
M. Groover, their next friend, 
is, 
Anprew J. Correre and all persons claiming, Xe. 
The said defendant, Andrew J. Coffee, by his attorney, comes and 


Kiectment, 
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Saves that this court ought not to take or have further cognizance of 
the action aforesaid, because he savs that the said causes of action, 
and each and every of them, if any such accrued to the plaintiffs, 
accrued to the said plaiotitls out of the jurisdiction of this court, 
that Is to Sav, al Tallahassee, in the county of Leon, in the cireutt 
court of the United States for the northern district of Florida, and 
hat in the cireuit court of the second judicial eireuit of Florida for 
Jefferson county, or elsewhere, within the jurisdiction of the State 
courts of the State of Florida, because he savs that heretofore, to wit, 
on the —— dav of ——, A. D. 1875, the said defendant had a suit pend- 
ing in the circuit court for the third judicial cireuit of Florida for Madi- 
<on county, In which Marv J. Groover, in her own right, and as exe- 
eutrix of Charles Groover, deceased, was defendant, Involving the 

question of title to the land in controversy in this suit, to wit, 

hinety-seven acres In the northern part of fractional section 

twenty-nine (29), in township three (3) north, of range nine 
(9) cast: and at the fall term of said cireuit court, A. D. 1875, the 
said Mary J. Groover, as executrix, &c., filed her petition in the said 
circuit court for a transfer of said cause to the circuit court of the 
United States for the northern district of Florida. at Tallahassee, and 
that said cause of action was transferred to the United States cireuit 
court, at Tallahassee, as aforesaid; and the said cause was tried by 
the said United States cireuit court, at Tallahassee, the question in- 
volved therein being the titles held by two States; and the verdict 
and judgement was in favor of the satd defendant and against the 
sald Mary J. Groover, &e.: that the plaintiffs in this action are their 
heirs-at-law of the said Charles Groover, deceased, upon whose estate 
the said Mary J. Groover Is executrix, and the same question Is In- 
volved in this suit which was tried and determined im the United 
States crreuit court as aforesaid. All this the said defendant is ready 
to verify; wherefore he prays judgment whether this court can or 
will take further cognizance of the action aforesaid, 

ANGUS PATERSON, 
Atty for Deft, Andreu J. Coffee. 
March S, 1SS1. 


JEFFERSON COUNTY. ss- 


Before me personally came Andrew J. Coffee, who, being 
ih duly sworn, says that the foregoing plea is true in substance 
andl fet 


A. J. COFFEE. 


Sworn to and subseribed before me, this Sth day of Mareh, A. D. 
ISS]. ; 
W. C. BIRD, 
Clerk Jett. C’t C't. 
Per D. L. OAKLEY, 
Depty CUk. 


And thereupon the plaintiffs made the following motion, to wit: 
The plaintitts move to strike out the plea, this day filed asa plea 
to the jurisdiction of the court, upon the following grounds ; 
d—1251 
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l. The said plea Is not a plea to the jurisdiction of the court, and 
the defendant only had leave to file such a plea. 

2. The said plea sets up substantially the same defense as is made 
in the former fourth plea, which has not been withdrawn. 

3. The said pl «is in contradiction of certain matters set Ul}? ina 
former plea, and it is Ln possible for both to be true. 

And thereupon the following proceedings were had, to wit: The 
fourth plea being withdrawn, the second and third grounds of the 
last-named motion were withdrawn, and the said motion was then 
overruled by the court, and the plaintiffs then filed their demurrer 
to defendants: plea Lo the jurisdiction, which demurrer is in words 
and figures as follows, to wilt 


Jas. M. Groover et al. vs. A. J. COFFER. 


And now come the plaintiffs, by their attorneys, C. W. Stevens 

OG and S$. Pasco, and say that the defendants’ second and third 

pleas are bad in substance. The matter of law intended to be 

argued is thatan heir is not concluded by a judgment against 

an executor or administrator administering upon the estate of is, 

the heir’s, ancestor: and that plaintiffs are not barred of this action 

by the alleged judgments in ejectment against Mary J. Groover in 

her own right and as executrix of Charles Groover, set up in their 
plea. 

CC. W. STEVENS, 
S. PASCO, 
PV ifs Attys. 


I certify that in my opinion the within demurrer is well founded 
In law. 
S PASCO. 
March 3, 1882. Atty for PUG. 
S. Pasco, being duly sworn, says that he is one of the plaintiff's 
attorneys, and that the within demurrer is is not interposed for the 
purpose of delay. 
Ss. PASCO. 
Sworn to and subscribed before me, this March 8, 1882. 
R. B. WHITFIELD, 
Justice of the ACE hie de for Sethe rson County, Florida. 
Which said demurrer bears the endorsements, in words and figures 
following : 
252. Demurrer. Filed Sth March, 1882. W. C. Bird, clerk. 
And thereupon, to sustain his said plea to the jurisdiction, suid 
defendant offered a certified copy of the will of Charles A. Groover, 
which is as follows, to wit: 
3S W777 of Charles A. Groover. 
GEORGIA, Brooks County M 
In the name of God, amen. I, Charles A. Groover, of said State 
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and county, being in feeble health, but of sound and disposing mind 
and memory, I do therefore make this my last will and testament, 
revoking all former wills by me made: 

[tem Ist. I desire and direct that mv body be buried in a decent 
and Christian-like manner. 

Item 2d. I desire and direct that all my just debts be paricl iis early 
[as] possible by my executrix and executor hereinafter named and 
appotnted., 

Item 3d. I desire and direet that my entire estate be kept together 
as one common stock for the support and education of my wife and 
children until the youngest one becomes of age or marries, and then 
to be equally divided among them, to wit: My wite, Mary J. Groover, 
James M. Groover, Everette Groover, Georgia Groover, Nannie 
(rroover, Joseph ‘¥ Crroover, (Charles A. Crroover, anid Mary A. 
Groover, to share and share alike. 

Item 4th. [ hereby give my executrix and executor hereinafter 
named full power and authority to sell my lands and purchase other 
lands, if in their judgement it is for the benefit of mv estate or 
family, and also to sell and purchase stock for the benefit or use of 

mv estate, as may in their Judgment seem best for my estate. 
5o) Item 5th. And further to secure my estate against loss or 

mismanagement, | desire and direct that my wife and chil- 
dren live on the income and proceeds, and not on the principal, of 
mv estate, only in cases of protracted sickness, as any debt that mv 
executrix and executor may hereafter make shall not be binding— 
no further than the income of my estate will satisfy. 

ltem 6th. [| hereby constitute and appoint mv wife, Marv di 
(iroover, executrix of this my last will and testament. 

CHARLES A. GROOVER. 


This Nov. 27th, 1865. 


Signed, sealed, declared, and published hy Charles A. Groover as 
his last will and testament in the presence of us, the undersigned, 
who subscribed our names hereto in the presence of said testator, at 
his special Instance und request, “and the presence of each other, this 
Nov. 27th. TS65. 

WILEY W. GROOVER. 
J. A. MCNAIR. 
REDDING J. GROOVER. 


Codicil. 
STATE OF GeonGLA, Brooks County: 


I, Charles A. Groover, make this provision to the above will, that 
in CuSsC | have niore children born lito me by miv wife, Mary Pg 
(iroover, that thev are to share and share alike with the rest of my 
children, as specified in Item 3d of the above will 

CHARLES A. GROOVER 


This Noy. 27th, 1865. 


Signed, sealed, declared, and published by Charles A. Groover as 
a codicil to the above will in the presence ot us, the under- 
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40 signed, who subscribed our names hereto in the presence of 


said testator, at his special instance and request, and in the 
presence of each other. this Nov. ~7Tth. IS6., 
WILEY .WGROOVER. 
J. A..McNAIR. 
REDDING J. GROOVER. 
CFEORGIA., Brooks County a 
Oromary Orrvice, Mareh, 15th, 1SS4. 
| hereby certify that the within ania foregoing COPY of the last 
will and testament of Charles A. Groover, and codicil, is a true COPY 
from the records of this office. 
(i1VIl) under l \ lyevdiel anid othr inal sen of office. 
[SEAL. | ALP. PERILAM, 


Ordinary. Brooks (%.. (ri. 


And the said judge did then and there deliver his Opialon, and 
rule out the said certified COPY of the will of Charles A. Groover: 
and defendant, by his attorney, did then and there except. And 
after argument had upon the said plea to the jurisdiction, and the de- 
murrer thereto, the std mde lid then nid there deliver his opinion 
and judgement, which was as follows, to wit: 


Jas. GRoovVER ef al. vs. \. J. Correr. 


This actioh came on this day to lye heard Uporl the motion to strike 
out the defendants’ second and third pleas, setting up as a bar to 
this action a judgement in favor of the defendant herein, A. J. 

Coffee, against Mary J. Groover, as executrix of the last will 
4] and testament of ¢ ‘hatrles Crroover, ane Wiis areued ly counse] 

for the respective parties; and the court, upon consideration, 
denied the motion to strike out the said pleas, but rave leave to the 
plaintiffs to urge the same matters of defense by demurrer; and 
the plaintiffs thereupon demurred to the seiiel second nid third 
pleas of the defendant, and the matters of law being argued and 
considered, it 1s adjudged by the court that the said pleas are hol 
sufficient in law. and the same are overruled: and the defendant 
thereupon excepted to the said order of the court, sustaining the 
plaintiffs’ demurrer to the said second and third pleas: which excep- 
tion Is hereby noted, and made il peur of the record ot the aetion., 


Which said order bears the following endorsements in words and 
figures as follows: 

James M. Groover et a/. vs. A. J. Coffee. Order. Filed March 8, 
1882. W. C. Bird, clerk, per D. L. Oakley, D.C. 


And thereupon the said issue in manner aforesaid joined between 
the said parties; and the jurors of the jury aforesaid, whereof men- 
tion is within made, being called, Likewise came, and were sworn to 
trv the said issues In manner aforesaid joined; and thereupon the 

plaintiffs, to maintain the issues on their part, produced and 
4? offered in evidence certain land grant or title from the 
State of Georgia, with a plat of survey of lot number 199 to 
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James Groover, and another grant and plat from the State of Georgia 
of lot number 200, both under ‘he great seal of said State, which 
are hereto attached, and are marked "A" and “BY” respectively, as a 
part of this Dill; and thereupon the defendant, by his attorneys, 
objected to the mtroduction of said pRtpers “A” and “BL” because 
they were not connected with the cause, and because they purported 
fo convey lanl that extended only to the Florida line and within 
the State of Georgia, and the plamtiffs in this cause claim and seek 
to recover land Iving in the State of Florida. 

The plaintiffs, ly their attorneys, stated threat that if they friled to 
connect the same with the case they would consent to their exclu- 
sion hereafter inthe progress of the cause. Whereupon the court 
did then and there decide that the objection ought not to be allowed 
and that the said writings ought to be admitted in evidence on the 
poear't of the plaiatiffs, sunie thereupon permitted the said writings to 
be read in evidence on the part of the plaintiffs, and the same were 
read accordingly, as follows: 


(A.) 
STATE OF GEORGIA: 


Bv his Excellency Charles J. McDonald, governor and commander- 
in-chief of the army and navy of this State and of the militia thereof: 


To all to whom these presents shall come, Grecting: 


Know ve that in pursuance of the act of the General Assembly, 
passed the 25rd December, 1822, to dispose of the fractional 
{3} lots of land in the territory lately acquired from the Creek 
and Cherokee Indians, [have viven send vranted, anil by 
these presents, in the name and behalf of this State, do give cued 
erant unto James Groover, his heirs and assigns, forever, all that 
fraction or lot of land, containing two hundred & twenty-six ; 35 
acres, situate, vine, and being im the fifteenth district of Irwin 
COUNTY, In the said State, which said fraction or lot of land is known 
and distinguished In the plan of said district by the number one 
hundred and ninety-nine, having such shape, form, and marks as 
appear by the plat of the same hereunto annexed; to have and to 
hold the said fraction or lot of land, together with all and singular 
the rights, members, and appurtenances thereof whatsoever, unto 
the said James Groover, his heirs and assigns, to his and their proper 
use, benefit, and behoof forever, in fee-simple. 
Grivel under my beanie ebicl the evreiut ser ot the State, this first dav 
of Januarv, in the vear of our Lord eighteen hundred and forty- 
two, and of the 66th vear of American Independence. 


[sear] CILARLES J. McDONALD. 
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aT lot ot levticd purchias (| \ James (yroover. situate 11) the both (lis- 
trict, In the county of Irwin, containing two hundred twenty-six & 
known and distinguished in the plan of said dis- 


. acres, Which Is know) 

trict, bv the number 19. Surveved on the 2nd day of July, 1820, 
by Archibald McIntyre, D.S. 
ALFRED M. HORTON, 


NSapve yor (ye hi¢ ral 
WILLIAM MAHON. 
JAMES SMITH, CLC. 


Mndorsed: Grant. James Croover, for fractional 199, 15, Irwin. 
Secretary of State’s office, Jan’y Ist, IS42. Registered in Book FF rac- 
tions TH, page 506. J. W. A. Sanford, sec’v. Read in evidence, 
March 10, A. D. 1882. W. ©. Bird, e’k, per D. L. Oakley, D. C. 
Signed by lis excellencey, the Governor, this Ist day of January, 1842. 


J. N. Horne. 8S. E. D. 


(13.) 


STATE OF CEORGLA: 

By his excelleney, Charles J. McDonald, governor and commian- 
der-in-chief of the army and navy of this State, and of the militia 
thereof: 

To all to whom these presents shall come, Greeting: 

Know ve, that in pursuance of the act of the General Assembly, 
passed the 25d December, S22. to dispose of the fractional lots of 
land in the territory lately acquired from the Creek and Cherokee 
Indians, | have given and granted, and by these presents, in’ the 

name and behalf of this State, do give and grant unto James 
45 Groover, his heirs and assigns, forever, all that fraction or lot 
of land, containing two hundred and fifty ?) acres, situate, lving 
and being in the fifteenth district of Irwin county, in said State: 
which said fraction or lot of land is known and distinguished in the 
place of said district, by the number two hundred, having such shape, 
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form and marks as appears by the plat of the “ine hereunto annexed: 
to have and to hold the said fraction, or lot of land, together with all, 
and singular the rights, members, nicl Lp puree hiathices thereof whiat- 
soever, unto the sald James Groover, his heirs and USSILTIS, to his 
and their proper use, benefit and behoof forever, in fee-simple. 

Given under my hand and the great seal of the State, this first day 
of January, in the year of our Lord, eighteen hundred and forty-two, 
and of the H6th Vour of American lnelependence. 


CHARLES J. MCDONALD. [sea.] 
Signed I liis excellency, the Governor, this Ist day of January, 
1S-+42. 


J. N. HORNE, S. £. D. 
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Seale of 40 chains to an inch 
STATE OF GEORGIA: 
The above plat Is a representation of that fractional tract or lot of 
land purchased hy James Groover, situate In the both district, in 
the county of Irwin, containing two hundred fifty-two 
Ht) and two-tenths acres, which is known and distinguished in 
the plan of said district by the number 200. Surveyed on the 
2nd day of July, 1820, by Archibald MeIntvre, DoS. 
ALERED ML HORTON, 
Nerve yor (acne rad. 
WILLIAM MAHON. 
JAMES SMITH, CC" 


Endorsed: Grant. To James Groover for fraction 200,15, Irwin, 
Secretary of State’s Office. Jan’y ist, 18-42. Reortered in Book. 
lractions HI. pRIoe OO. a. W. A. Sanford, S00 \ 

Read in evidence, March 10, A. D., 1Ss2. 

W.C. BIRD, Clerk. 
Per D. L. OAKLEY, D. C. 


And to which decission and ruling of sata judge the said de- 
fendanet, by liis attorneys, did then and there except. 
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And the said plaintiffs, by their said attorneys, further to prove 
the issue in their behalf, produced and offered in evidence a certa n 
title tosaid lots 199 and 200, from the said James Groover to Thom .s 
A. Groover, bearing date December 31, A.D. 1855, and purportn g 
to have been executed in the presence of Jolin Lee and James :) 
Redding, as subscribing witnesses, with the certificate of attestatic 1 
and record, which is thereto attached, and the same is marked “© ° 
as a part of this bill. 

And thereupon the defendant, by his allormeyvs, objected to thr 
introduction and reading of said deed in evidence, upon the ground 
that the said deed fails to show in what State the land is situated 
that it purports to convey; and further, that said deed had never 

been recorded in the State of Florida. And the said judge 
47 did then and there deliver his opinion and decide that the 

objection ought not to be allowed, and that said writing ought 
to be admitted in evidence on prer'l of the said plaintiffs, when proven 
by the witnesses properly ; and thereupon permitted the said writing 
to be read in evidence on prerr of the plaintiffs, and the saline Was 
read accordingly as follows, to wit: 


<7 
CFEORGI! ¥ Thomas County: 


This indenture, made this the 31st day of December, one thousand 
eight hundred and fifty-five, between James Groover of the State 
and county aforesaid of the one part, and Thomas A. Groover of 
the county of Lowndes, State of Georgia, of the other part, witnesseth: 
That the said James Groover, for and in consideration of the sum of 
twelve hundred dollars to him in hand paid at and before the seal- 
Ing and delivery of their presents, the receipt whereof is hereby 
acknowledged, hath granted, bargained, sold, and conveyed unto 
the said Thomas A. Groover, his heirs and assigns, all that tract or 


parcels of land situated, lying, and being in the fifteenth district of 


originally Irwin, now Lowndes county, known and deseribed as 
follows: Number two hundred, containing two hundred and fifty 
acres more or less; also number one hundred and ninety-nine, con- 
taining two hundred and twenty-six more or less, with all the rights, 
members and appurtenances thereunto belonging, to have and to 
hold the aforesaid described tracts or parcels of land, unto him, the 
said Thomas A. Groover, his heirs and assigns, together with all the 

rights, members, and appurtenances to the said tracts or par- 
48 cel of land in anywise belonging, to his and their own proper 

use and benefit and behoof forever, in fee-simple; and the 
said James Groover, his heirs, executors, and administrators and 


assigns, will warrant and forever defend the rights and titles thereof 


against themselves and against the claims of every other person or 
persons whatsoever. 
506. In witness whereof, the said James Groover hath hereunto 
set his hand and affixed his seal, the day and date above written. 
JAMES GROOVER. [sear] 


VS. JAMES M. GROOVER ET 


ANDREW J, COFFEE 
Signed, sealed, and delivered in presence of us— 
JOHN LEE. 
JAMES D. REDDING. 


Srare oF Groraia, Thomas County: 

Personally came before me, James A. Stanaland, justice of the 
peace in and for said county, James D. Redding, who, after being 
duly sworn, deposeth and saith that he saw James Groover sign, seal, 
and deliver the written deed for the purpose therein mentioned, and 
signed the same himself as a witness, and saw John Lee do likewise. 


JAMES D. REDDING. 


Sworn to and subsertbed before me, this October the 25th, 1856. 


JAMES A. STANALAND, J. P. 


(rs RORGTA. Lowndes County. 
CLERK'S Orrick, SUPERIOR CouURT. 
Recorded in Book Fy page 274, this 2nd January, 1857. 


HENRY M. SMITH, C7. 


Read in evidence Mareh 10th. A. D. 1SS2. 
. W.C. BIRD, Clerk. 
Per D. L. OAKLY, D. 2. 


Read again in evidence March l1th, 1882. 
W.C. BIRD, Clerk. 
Per D. L. OAKLEY, D. CG 


To which site opinion ana deeision the attormmeys for said defend- 
ant in his behalf did then and there except. 


45) And thereupon the plaintiffs, to further prove the Issues on 
ther praart, produced ancl offered 1) eV ich nee a sleed oft convey- 
ance from Thomas A. Groover to Charles A (;,roover. in words ana 
heures cis follows. to wit . 
ay 
CFEORGLA, Brooks County : 

This indenture, made this the Sth dav of July, one thousand eight 
hundred and SIXLY, between Thomas A. Groover, of the county ana 
State above written, of the one preart, and Charles A. Groover, of the 
same State and county, of the other part, witnesseth: That the said 
‘Thomas A. Crroover, for ana in consideration ot the SUD ot four 
thousand three hundred dollars, in hand paid at and before the seal- 
ing and delivery of these presents, the receipt whereof 1s hereby ae- 
knowledged, has granted, bargained, sold, and conveyed, and by these 
presents does grant, bargain, sell, and convey unto the said Charles 
A. (iroover. his heirs and assigns, two lots, of land situated, lying, 
and being in the fifteenth district of originally Irwin, now Brooks 
county, and known and distinguished as lots number two hundred 
(200), containing two hundred and fifty acres more or less, and one 
hundred and ninety-nine (199), containing two hundred and twenty- 
six acres more or less, together with all and singular the rights, 
|—]2S] 
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members, and appurtenances thereunto pertaining or in anywise be- 


longing, to have and to hold the said lots of land for his and their 


OWN proper Use, henefit, and behalf forever, in fee-simple. And the 
said Thomas A. Groover, his executors and assigns, unto the said 
Charles A. Groover, his heirs and assigns, the rights and title to the 
aforesaid bargaimed premises will forever warrant and defend 
ov against the claim or claims of any and all persons whatso- 
ever. 
In testimony whereof, the said Thomas A. Groover has hereunto 
set his hand and affixed his seal, the day and vear above written. 
THOMAS A. GROOVER. [1 s.] 
Signed, sealed, and delivered in presence of— 
J. J. GROOVER. 
WM. H. McMURRAY, J. P. 


STATE OF FLORIDA, Jefferson County: 


‘Before the undersigned, a justice of the peace In and for said 
county, personally came Thomas A. Groover, to me known as the 
grantor in the foregoing deed, who acknowledged that he signed, 
sealed, and delivered the foregoing deed, for the uses and pPUPposes 
therein mentioned, freely and voluntarily. 

Witness my hand and seal, this March 8th, A. D. 1882. 

B. B. WHITFIELD, [1. s.] 
Justice of the Peace. 
GEORGIA, Brooks ( ounty: 


Filed in clerk’s office superior court Keb. 5, 1873,-and recorded 
in Book C, folho 774, Feb. 6th, 1875. 


WILLIAM G. BENTLEY, Clerk. 


Read in evidence March 10, A. D. 1882. 
W.C. BIRD, Clerk. 
Per D. L. OAKLEY, D.C. 
Read again in evidence M’ch 11th, A. D. 1882. 
W. C. BIRD, Clerk. 
Per D. L. OAKLEY, D. C. 


But to the reading of the same in evidence the attorneys for the 
said defendant, in his behalf, did then and there object, because the 
deed fails to show in what State the land it purports to convey is 
is situated ; and further, that said deed has neyer been recorded in 
Florida. But the said judge did then and there deliver his opin- 
ion and decide that the objection ought not to be allowed, and that 

said writing ought to be admitted in evidence on the part 
O] of said plaintifis when properly proven, and thereupon per- 


mitted the said writing to be read in evidence on the part of 


the plaintiffs ; to which opinion and decision the defendant, by his 
attorneys, did then and there except. 

And the plaintiffs, further to prove the issue in their behalf, 
introduced as a witness THomAs A. Groover, who, being duly 
sworn, testified as follows, to wit: 
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My name is Thomas A. Groover. I live in the State of Georgia 
[ have no interest in this suit. James Groover was my father. 
He is now dead. Joeln Lee was my brother-in-law, and is now 
dead. James D. R “dding Wis Ty nelghbor. He lived in Brooks 
county, Georgia. He went off in the service during the war and 
died. He never came back home. His family remained in the 
sume section of the COUNLV for a long time after the war, and he was 
generally reported co be dead. I know the handwriting of all three 
of the parties. (The deed from James Groover to Thomas A. 
Groover, the pRiEper (‘, shown to Witness. ) recognize this prLper. 
It is a deed IT received from James Groover when he sold the land 
described in it tome. T do not remember whether I saw it exe- 
cuted, but I recognize the signatures of John Lee and James Red- 
ding, witnesses. Thev are genuine. They are each in the usual 
handwriting of the respective parties. I knew John Lee’s hand- 
writing well. I did not know Redding’s so well, but was somewhat 
familiar with it. Had business transactions with him. Bought 
him out once. The signature of James Groover is in his 
2 usual handwriting, and [| am satisfied it Is a genuine signa- 
ture. James Groover was 1n POSSeSslOn of the land under 
a title from the State of Georgia when he sold it to me. I received 
the POSSESSION from him when he delivered the deed to me, and I 
retained possession under this deed until I sold the land to my 
brother, Charles A. Groover. 


Being cross-examined, he further says : 


I do not remember what | received for the land, as I sold it with 
other things. I did not pay back the purchase money to Mrs. 
Groover, the widow and exeecutrix of Charles A. Groover, after the 
passage of the act of Congress of 1872, but I gave her some money 
tO pay attorneys’ fees to defend the title. 

J.J. Groover, being duly sworn for plaintiffs, says: My name is’ 
J.J. Groover. | live in Brooks county, Georgia. I have no pecu- 
niary interests in this case. (Deed from Thomas A. Groover to 
Charles A. Groover shown to witness, aud witness Is requested to ex- 
amine the same.) I was one of the subscribing witnesses to this 
deed. Thomas A. Groover signed, sealed, and delivered it in my 
presence and in the presence of William EL. MeMurray, the other 
subscribing witness, who is now dead. Mr. Groover executed this 
deed voluntarily. My father, James Groover, formerly lived on the 
land described in the deed, and sold it to my brother Thomas, and 
Thomas took possession of it from my father at the purchase. When 
this deed now before me was executed, Thomas A. Groover had pos- 
session of the land deseribed in the deed, and Charles A. Groover 

had possession after this sale. The land was then con- 
ao sidered to be in Brooks COUNTY, Georg. 


The defendant, by lis attorneys, objected to the testimony 
of the witness that “the land was then considered to be in Brooks 
county, Georgia,” upon the ground that the deed referred to fails to 
show in what State the land it purports to convey is situated, and 
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that this OMISSION in) the dleed could heat he supplied Iyy parol testl- 
mony. But the said judge overruled the objection, and ruled that 
said testimony should be admitted; to which ruling and decision 
the defendant, by his attorney, did then anc ther except, 


And said plaintiffs, farther to prove the Issue on their behalf, in- 
troduced as witness James A. Bentriey, who, being duly sworn, testi 
fied as follows, to wit: I moved to this county in 1899, and inte 
Brooks county, Georgia. Mr. Tom Groover was at that time living 
on the place now 1n dispute. He sold the place to Mr. Charles 
~ Groover, who lived there till he died in 1866. Both Charles and 
Tom Groover cultivated all the lands. Mrs. Groover continued there 
with her children till 1875 or 1876, when Mr. Coffee took possession, 
living on and cultivating the place. Some of my lands are in 
Florida, and I pay taxes on them. [ don’t know what the taxes 
amount to. l consider thy diagram | I | as a eood description of the 
land in dispute. The McNeil line was a badly blazed line, and the 
‘Watson line was a well blazed line. The Watson line was con- 

sidered as the State line between the States of Georgia and 
m4 Florida. Georgians worked the roads down to the Watson 

line, and Floridians worked the Florida roads up to the Wat- 
son line. 


And the plaintiffs, further to prove the issue in their behalf, intro- 
ducedas a witness, EveERETT P. Groover, who, being duly SWOTT, SaVs ¢ 
[ am one of the plaintiffs In this cause, | know the land in contro- 
versy. My father moved on the place, of which this is a part, just 
before the late war. I was very young at the time. My father was 
Charles A. Groover. Thomas A. Groover, an uncle of mine, lived 
on the place before my father moved there. My father bought it 
from my uncle, Thomas A. Groover. 

And thereupon the plaintiffs’ attorney handed witness a_ plat, 
marked “BE,” and asked him if he recognized it, and if so, to explain 
it, and point out the different lands thereon. The plat ey which 
is hereto attached as a part of this bill, was also shown to the jury, 
and the witness, by means of it, and with it in his hands, further 
testified as follows: “The land in dispute is the land on the plat, 
bounded on the north by the MeNeil line, on the south by the Watson 
line, On the Cust by the easter) boundary ot section 2S). ¥ » - Lt. 
9 E., and by the western boundary of the same section on the west. 
The lots, according to the Georgia description, cover a part of this 
land on the plat. The line between lots 199 and 200 is as marked 
on the plat. The land in dispute includes twenty-two and three- 
fourths acres of said lot 199, and = ninety-eight acres of lot 200, 

making about 120 acres in all. The survey, of which this 
5D paper is a plat, was recently made by S.J. Perry, of Madison 
county, and this plat is a rough copy of plat made by him. 1 
accompanied him and saw all the tines around and about the dis- 
puted land run and measured, as stated on the plat. The line be- 


tween lots 199 and 200 measured 19 chains from the north line of 


said lots to the McNeil, and 14 more, or 35 in all, to the Watson line. 
On the eastern boundary of lot 200 this line measures 22 Chains 
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from the northern of said lot to the MeNeil line, and 14 chains from 
the MeNeil line to the Watson line. My father, Charles A. Groover, 
was 1 POSSESSION of the lands in his lifetime, ani planted il part of 
them. He died in the vear 1866, at his residence north of the land 
in dispute. The following were his clildren and heirs, to wit: 
James M. Groover, who was born in LS50: Sallie E. McIntosh, wife 
of Thomas a. Melntosh, who Wills born in ISo2: Kverett r, (rroover, 
who was born in 1854: Georgia C. McIntosh, wife of Charles A. Me- 
Intosh, who was born in 1856; Annie FE. Groover, who was born in 
1858S: Charles A. Groover, who was born in 1862: and Alice Groover, 
who was born in 1864. Annie E. Groover is dead: she died last 
fall; she was over twenty-one vears when she «died. My mother, 
the widow of Charles A. Groover, is still living. A. J. Coffee got in 
possession of the land in dispute after my father’s death, about the 
vear A. D. 1876, against our will, and still holds possession of the 
same. We have possession of the rest of the lands in lots 199 and 

200, including the portion of lot 199 lving below the McNeil 
D6 hne and down tothe Watson line, under the title from Thomas 

A. Groover. Coffee has made seven crops on the land in dis- 
pute since he got possession of it. There are about 80 acres of the 
land fit for cultivation. Rents are not as high in that neighborhood 
as they were when he first went Into possession. Lands were worth 
$2.00 per acre for rent when he went into possession. <A fair av- 
erage rental for the seven vears would be at the rate of $1.75 per 
acre for the tillable land: that is, the open land. The southeast 
corner of the land in dispute is in a pond. There is very little 
swamp on the southern boundary of this land. 


“bo” —See diagram. 


All of lots 199 & 200, except the portion surrounded by the red 
line. in) POSSCSSTON of plt'ffs, 


A. Hl. THawsser, being duly sworn for plaintiffs, savs: I live im 
Thomas county, Georgia. Tam judge of the judicial cireuit in which 
| reside, and have been for many years.  Tlave been connected with 
the courts in the part of Georgia where I now live, in the counties 
bordering upon Florida, ever since 1847, as a practising lawyer, so- 

licitor general, and judge of the circuit, and have been 
ay) familiar with the business and jurisdiction of the courts in 
these counties; know something of the different lines between 
Georgia and Florida; know the Watson line: it is the lower of the 
three lines, and the line to whieh Georgia claimed and exercised 


jurisdiction until the Orr & Whitner line was agreed upon as the 


boundary line by the two States. As far back. as T recollect, Georgia 
claimed jurisdiction to the Watson line. The people living north 
of that line did jury duty, and voted in Georgia. When people liv- 
ing there died their wills were probated in our courts of ordinary, 
and their estates were administered upon in our courts. Our courts 
took jurisdiction of offences committed as far south as the Watson 
line, and tried cases in which people living there were interested. 
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The officers of the Georgia courts executed writs as far south as this 
line. Remember cases in which citizens were tried for offences 
against our laws committed on the northern side of this line on their 
places, who were afterwards, by the settlement of the boundary line, 
recognized and considered as citizens of Florida. (The CGieorgla 
grants, marked A & B, exhibited to witness.) Tam familiar with 
grants of this class, and the modein which land is laid off in lots in 
Georgia. The line marked upon these plats as the Georgia line Is 
the line known as the Watson line. Georgia surveyed her lots as 
far south as this line. and the lower tier, when cut short by the 
Florida line, were called fractional lots, and did not contain the full 
number of acres that the other lots contained. 
And upon cross-examination the said witness further testi- 
58 tied as tollows: IT know nothing personally of the land in liti- 
gation. Don’t know that [T was ever Upor it. I do not know 
Who ran the Watson line: suppose it was a man named Watson ; 
can’t sav whether he was a Georgia or Florida or United States sur- 
vevor. The line was run before I came to the part of the State 
where I now live: knew nothing of the surveys except as they came 
before me as attorney, and In the courts. Am not a survevor. 


And the plaintiffs here declare their testimony closed. 

And the said defendant, by his attorneys, to prove the issues In 
his behalf, produced and offered in evidence a certified copy of a 
grant from the United States of America to the State of Florida, 
contamming parts of the land in said grant, including fractional sec- 
tion twenty-nine (29) in township three (5) north, of range nine (‘)) 
east, Which said certified copy of grant is in words and figures as 
follows, to wit: 


No. &. 


The United States of America. To all whom these presents shall 
come, Greeting: 

Whereas, by the act of Congress, approved September 28th, 1850, 
entitled “An act to enable the State of Arkansas and other States to 
reclaim the swamp lands within their limits,” it is provided that all 
the “swamp and overfiowed lands,” made unfit thereby for cultiva- 
tion, within the State of Florida, which remained unsold il the 
passage of this act, shall be granted to said State; and whereas, in 
pursuance of instructions from the General Land Oftice of the United 

States, the several tracts or parcels of land hereinafter described 
59 have been selected as “swamp and overflowed lands” enuring 

to the said State under the act aforesaid, being situated in the 
district of lands subject to sale at Tallahassee, Florida, to wit: Town- 
ship 3 north, of range 9 east, the whole of fractional section twenty- 
nine, the northwest quarter of the northeast quarter and the east 
half of the northwest quarter of section thirty-two, the southeast 
quarter of the northeast quarter and the southeast quarter of section 
thirty-three, the southeast quarter of the northwest quarter, the 
southwest quarter of the northwest quarter, the west half of the 
southeast quarter, and the southwest quarter of section thirty-four, 


got 
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the east half of the northeast quarter and the west half of the south- 
west quarter of section thirty-five, and the west half of the northwest 
quarter of section thirty-six, contaming in all one thousand one hun- 
dred and eleven acres and twenty-eight hundredths of an acre, and 
for which the Governor of the said State of Florida did, on the 
twentieth day of March, one thousand eight hundred and fifty-six, 
request a patent to be issued to the said State, as required in the 
aforesaid act: 

Now, therefore, know ye that the United States of America, In 
consideration of the premises and in conformity with the aet of Con- 


gress aforesaid, have given and granted, and by these presents do 
vive and grant, unto the said State of Florida, in fee-simple, subject 


to the disposal of the Legislature thereof, the tracts of land 
G0) above deseribed, to have and to hold the same, together with 

all the rights, privileges, immunities, and appurtenances 
thereto belonging, unto the said State of Florida, in fee-simple, and 
to its assigns forever. 

In testimony whereof, 1, James Buchanan, President of the United 
States of America, have caused these letters to be made patent, and 
the seal of the General Land Office to be hereto affixed. 

Given under my hand at the city of Washington, the sixth day 
of July, in the year of our Lord one thousand eight hundred and 
fifty-seven, and of the Independence of the United States the eighty- 
second. 

By the President : 

[SEAL. | JAMES BUCHANAN. 

By G. H. JONES, Seeretary. 


OFFICE OF COMMISSIONER OF LANDS AND IMMIGRATION, 
TALLAHASSEE, FLA., February 27th, 1885. 

|, P. W. White, commissioner of lands and immigration of the 
State of Florida, and the legal custodian of the books and reeords 
of the land office of said State, do hereby certify that the foregoing 
three pages contain a true and correct copy and transcript of the 
part of patent No. 9 of the United States for the land district of Tal- 
lahassee, bearing date the 6th day of July, A. D. 1857, and of the 
Independence of the United States of America the eighty-second, to 
the State of Florida, which relates to embraces the lands therein 
and thereby conveyed in township three north, of range nine east, 
according to the United States surveys of lands in said State, which 
said patent No. 9, from which the foregoing copy and ex- 

61 tract are made, is on file in said office and in my custody. 

In testimony whereof, [ have hereunto placed my official 
signature and affixed the seal of the State of Florida land office, 
at the capitol, in Tallahassee, this the dav and year aforesaid. 

[ SEAL. ] P. W. WHITE, 


COniniissiore i’ ol Lands aud Lismigqvation. 


Which <rid petper bears the following endorsements. to wit : 


United States to State of Florida. Patent to fractional section 20 
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and ‘other lands. Cert ified COPY from State land office. Read in 
evidence Mareh 7, 1883. W. C. Bird, clerk et ¢’t, per D. L. Oakley, 
D.€, 


And the said defendant, by his attorney, to further prove the 
issue In his behalf, produced and offered mn evidence an original 
deed from the trustees of the internal improvement fund of the 
State of Florida to iA ndrew sf Coffee, t he defendant, il) words anid 
higures following, to wit: 

Internal Tinprovement Fund, State of Flovida. Deed No. 1Ss0. 


Know all men hy these presents, that the trustees of the internal 
Improvement fund, under an act of the General Assembly of the 
State of Florida, entitled “An act. to provide for and CHcouUurage a 
liberal syste OF miternal liproverments In this State.” cLpPPPON od 
January 6, 1855, for and in consideration of the sum of one dol- 
lar and twenty-five cents per acre,to them in hand paid by Andrew 

J. Coffee, of the COUNTY Ol Madison, State of Florida, have 
G2 vanted, bargained, and sold, and do by these presents grant, 

baroaim, sell, and CONVEY UNO the sid \ ndrew J ( ‘oltee wna 
his heirs and assigns forever the following-described lands, to wit: 
The whole of fractional section twenty-nine and the northwest 
quarter OF |! rtheast quarter of section thirty-two, Mn township 
three north, of range nine east, containing two hundred and 
sixty-nine )°5 acres, and Iving and being in the county of Madison, 
In said State of Florida. 3 

To have and to hold unto the said Andrew J. Coffee and his heirs 
and assigns forever in fee-simple. 

In testimony whereof, a majority of said trustees have hereunto 
subscribed their names and affixed their seals, and have caused an 
lnpression of the seal of “The Florida State Land Office,” to be 
made hereupon, at the capitol, in the city of Tallahassee, on this, 
the twelfth day of September, A. D. eighteen hundred and seventy- 
four. 

M. L. STEARNS, [SEAL] 
Craovercnor., 

C. AL. COWGILL, [SEAL | 
Comptroller. 

CILAS. A. FOSTER, [sear] 
Tie (istirer. 

W. A. COCKE, [SEAL | 
Attorney (ys neral, 

D. EAGAN, [SEAL] 


4 . . ; ; ; . . 
( OMISSION ET OF Lands (hie Jinmigrvation. 


STATE OF FLorIDA, Madison County: 

I, F. M. Scott, clerk of the circuit court in and for said county 
and State, do hereby Cert iy threat the foregoing deed bigs been duly 
recorded in the records of my office, in Deed Book “1,” pages 126 & 
127. In witness whereof, | have hereunto set my hand and seal of 
office, this 17th day of November, A. D. 1S74. 

[SEAL. | iM. SCOTT. Clerk. 


» 
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Which said deed bears the following endorsements, to wit: 


G3 Read in evidence. W.C. Bird, clerk. Read in evidence, 


M’ch 7, 1885. W.C. Bird, clerk, per D. L. Oakley, D.C. 


And the said defendant, by his attorneys, to further prove the 
issue In his behalf, produced and offered im evidence an original 
receipt from the register ot public lanes for the State of Florida to 
McCall and Stripling, Which Was In Words and figures as follows, to 
Wit: 

C. No. TSSO. RkGIsTeER Ss Orrick, TALLAHASSEE, Sept. 2, 1857. 

[ hereby cortity that MeCail and Stripling, of the COUNTY of Jetfer- 
son, State of Florida, has this ay previa me in cash the sum of S1LOO, 
and has executed and delivered to me his three bonds of this date, 
one for the sum of SH4, due one vear from date, one for the sum of 
SSY, due two vears from date, one for the sum of 354.58, due three 
years from date, said cash and bonds being for the purchase of the 
following lands belonging to the imternal Improvement fund, to 
wit, all of fractional Sec. 20,and N. W. dof N. EB. } See. 32,7. 3, R. 9, 
N. and E., containing 269.85 acres, at $1.25 per acre. Title to said 
land is not to be made until the whole of the purchase honey shall 
have been paid. This certificate may be assigned, but if the said 
purchaser or hits ISSIECE shall fail to pay either of the instalments 
or literest, for sixty davs after it falls due, he will forfeit whatever 
shall have been Te anid lis claim to the lane, according to See. o, 
No, 25, Acts of 1546, 

DS. WALKER, 
Degister of Public Lands jor thie TLL aot Florida. 


Which said certificate bears the following endorsement : 
Read in evidence 7 Mech, ISS5. W.C. Bird, clerk. 


4 And in connection with the above receipt defendant pro- 

duced and offered in evidence a deed from MeCall and Strip- 
ling to Andrew d. (Coffee, the defendant, showing i transfer of siti 
certificate, in words and figures following, to wit: 


1). 


Know all men by these presents, that we, Thomas IF. MeCall and 
James B. Stripling, of the county of Madison and State of Florida, 
for and im consideration of the sum of seven hundred anid fifty 
doilars lo us iN) han preitel ly A. bs Cotlee, of the Sbnie COUNTY and 
state, the recep whereot Wwe do hereby acknowledge, do by these 
presents give, grant, bargain, sell, and convey unto the said A. J. 
Coffee, lis heirs and usslens, a certain parce! of land situated in the 
COUNTY aforesaid, eunial known nid deseribed iis follows, to wil ; All of 
fractional section No, (29) twenty-nine, and the northwest quarter of 
the northeast quarter of section (52) thirty-two, township (2>) three, 
of range (9) nine, north and east, containing in the aggregate 
(20) 5 5) two hunered suniel sIXtV-nine eighty-five Ole hundredths 
weres TPLOPre OF less, together will all the privileges nicl appurtenances 
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to the said Jand in anywise belonging. To have and to hold the 
above granted premises to the said A. J. Coffee, his heirs and assigns, 
to his and their use and behoof forever: and we, the said Thoinas F. 
MeCall and James B. Stripling, for ourselves, our heirs, executors, 
and administrators, do covenant with the said A. J. Coffee, his heirs 
and assigns, that we are lawfully seized and possessed of the afore- 
granted premises ; that they are free from all encumbrances : that 
we have good right to sell and convey the same to the said 
Oe) A. J. Cottee as aforesaid: and that we will, and our heirs, ex- 
ecutors, and administrators shall warrant and defend the same 
to the said A.J. Coffee, his heirs and assigns, forever, against the law- 
ful demanas of all Persons. 
In testimony whereof, we, the sald Thomas I. MeCall and Mary 


M. McCall, my wife, James B. Stripling and Mary J. Stripling, my 
wife, in token of their release of all rights of dower in the premises, 
have hereunto set our lids and se “ls, this twelfth dav of Novem- 
ber, AA. D. TSS. . 


THOS. FF. MeCALL. SEAL. | 
JAMES B. STRIPLING. [seat.) 
MARY M. McCALL. SEAL. | 
MARY J. STRIPLING. [sear] 
red, st cule ad. ahd delivered In presence of— 
JAMES A. POWELL. 
Test: J.C. BUGG, [1. s.] 
Justice of thie Peace. 


STATE OF i LORIDA. Madison County 
Know all men by these presents, that we, Mary M. McCall, wife of 
Thos. F. McCall, and Mary J. Stripling, wife of James B. Stripling, 
grantors in the foregoing deed of conveyance, with intent thereby 
to relinquish and renounce all our dower and right of dower in and 
to the lands and tenements thereby conveyed ; and we hereby ac- 
knowledge that the said relinquishment and renunciation of dower 
is made freely and voluntarily, and without any compulsion, con- 
straint, apprehension, or fear of or from our said husbands. 
Witness our hands and seals, this twelfth day of November, 1858, 
MARY M. McCALL. L. a 
MARY J. STRIPLING. He “4 
JAMES A. POWELL. 
Test: J.C. BUGG. Justice of the Peace. 


STaTeE oF Froripa, Madison County : 
Before the undersigned, il justice of the peace in ana for 
66 said county, personally came Mary M. MeCall, wife of Thos. 
I. McCall, and Mary J. Stripling, wife of James B. Stripling, 
the grantors in the foregoing deed of CONVE Vance, and separately and 
apart from their said husbands, made and executed the foregoing 
relinguishment and renunciation of dower. | 
Witness our hands and seals, this 12th day of November. A. D. 
LSS. | | 
Zz u. BUGGS. ih. s. | Justice of thie Peace. 
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Srate oF Froripa, Madison County : 


|. John C. Gambius, Jr., clerk of the circuit court in and for said 
county and State, do hereby certify that upon the certificate of J.C. 
Buggs, justice of the peace at the time of the making of his said 
certificate in said county and State, [ have duly recorded the forego- 
ing instrument of writing In my office, in Deed Book K, pages 49, 
50. & Ol. 

In witness whereof, | have hereunto set my hand and affixed seal, 
on this 25th day of February, A. D. 1874. 

JNO. C. GAMBIUS, Jr., Clerk. 


Which said paper bears the following endorsement in words and 
figures, to wit: 
Read in evidence M’ch 7th, 1885. W. C. Bird, el’k. 


And the said defendant, by his allorneys, further to prove the 1s- 
sue In his behalf, introduced as a witness Gipson S. LANIER, who, be- 
Ing duly sworn, testified as follows: [am the county survevor of 
Madison county, lorida. [was a deputy ‘urvevor In the State of 
Georgia some years ago. | have been on the lands in dispute, and 

have partially surveyed them. I was there last Friday and 
O7 surveved the eastern and western boundary of the land in 

dispute. surveved entirely around fractional section twentyv- 
nine (29), township three (5) north, of range nine () east. Said 
fractional section twenty-nine (2%) extends to the MeNeil line. I 
did not run the “ Watson line,” but [ crossed it and ascertained that 
it passed through a large swamp, which swamp extends north nearly 
to the “ MeNeil line.” A branch running southwest across said Me- 
Neil line runs into this swamp. (The Georgia plats and grants put 
in evidence by plaintiffs were ¢xhibited to witness.) From an in- 
spoction of these plats [| would sav that these grants do not cover the 
land in controversy, because in Georgia the surveyor had to put 
down in these plats the face of the country, that is, they had to 
mark the ponds, swamps, branches, and other streams, and these 
plats do not show unyv swap or bay, but one of the plats show only 
alittle branch. If these grants, or either of them, came to the 
Watson line they would show the large swamp before referred to in 
my testimony, for the Watson line runs through il large SWilllhp. 
But the plats coming down to the McNeil line only would show only 
the little branch which appears on one of the plats. The MeNeil 
line is north of the Watson line, and the Orr and Whitner line ts 
still further north. Until the establishment of the Orr and Whit- 
ner line, the MeNeil line was always considered as the boundary line 
between Georgia and Florida. [have been living in Madison county 
since 1840, and have been, off and on, county surveyor ever since, 
and have frequently surveved on the Georgia line, and alwavs sur- 
Veve d tothe MeNeil line. Never heard of the Watson line until the 

commencement of a controversy that led to this suit. Frae- 
GS tional section thirty-nine, as originally surveyed by the United 

States Government, goes up) to the MeNeil line; I traced the 


opty ANDREW J. COFFEE Vs. JAMES M. GROOVER ET ALS. 


line uly) to the MeNeil, and found the corners ‘yf the fractional section. 
[am familar ‘with Creorgia SUPVCYVs., The lines im Georgia are 
marked differently from the United States surveys. The Watson 
line | presume was run by some private individual,  Tnever heard 
of it till recently. There was another line run south of the town of 
Madison, and over fifteen Miles south of thie Wiaitson line. The 
MeNeil line was considered the true line between the States, until 
the Orr and Whitner line was established: which last named line is 
north of all the Hines, The lana held by cl fi relat, ania claimed Iyy 
plaintiffs. Is south of the MeNeil line, and between i and the Wat- 
son line, and away south of the Orr and Whitner line. The land in 
dispute is about ninety-seven acres. The whole number of acres in 


fractional section twenty-nine is two hundred and thirtv-two acres. 
And the at (*] cdiinit. Prepay thie Iss Ll 1) lhis behalf, He 
troduced as a witness the defendant, ANnprew J. Correr, who, being 
duly sworn, testified-as follows, to wit 
| reside a Mladiso. OUnTY, Florida. sehied lave resided there ever 


since A. D.JIS39. My brother, John Coffee, had the land in controversy 
when I came to Florida in LS3o. lle was tending a pra of it: lad it 
cleared: he hadaclaini: it was before the land wasin market. Some 
time after [ cameto Florida | bought my brother’sclaim, and after the 

F was put in market, J. Bryant Stripling and J. Fain Me- 
ty) Call entered it and Pot a eertificate which thev transferred to 

hie, but the certificate Wiis lost or niislaie, anid they raseade a 
separate writing, conveving the land to me, showing that [had their 
Interest. This was inthe form of a deed to me, which is now in 
evidence, with the receipt from the revister of the public lanl office of 
Florida. McCall and Stripling having paid all the purchase money 
to the State, I had the said receipt re-established by) affidavits from 
the said Viet ‘all sna Stripling, anil level the Trustees of the Hbiternial 
improvement fund to make me a deed, which deed is also in evi- 
dence. A few dave avo the registers oro pal receipt Wils found. shdiel 
is now in evidence. Mr. Charles A. Groover had a clearing on pert 
of the land in controversy, and Thad a part of the land in cultiva- 
tion that was included in my deed, and south of the “Watson line.” 
and is there Was a dispute het wee Ih Th Vse If and Charles \. Grroover, 
about thie sud land, we agreed to let it remain us it was till (Ongress 
would settle it. and threat he, Crroover, could remain 11) | re <S10N) llli- 
til that time. I paidtaxesupon the wholeof the landall the while, and 
after the act of Congress passed in IS72, confirming the Orrand Whitner 
line as the boundary between the States of Georgia and Florida, said 
Charles A. Groover having died in the meantime. Mrs. Marv JA. 
Groover, asexecutrix and in her own right. bareained for the land in 
controversy. Sheagreed to pay meseven hundred dollars for it. and was 

ice have Ohe Vear to make the first pauvinent, “nid Ole hundred 
70) dollars per annum thereafter till the full amount was paid. 

When the time for making the first payment arrived, she, Mrs. 
(yroover, sent for me, and [thought it was to make the pavinnent, 
But she told me she would not pay me, but would keep the land : 
that she had been advised by her friends hot to priv de, But she 
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seid if | would tuke three beuanved yr | dollars “nid vive it to miy cliil- 
dren, and make her a warranty title to the land, she would pay me 
that amount incash. TT then commenced suit by ejectment against 
Mis. Groover, as executrix, in the circuit court In Madison county, 
and on her application the suit was transferred to the United States 
court at Tallahassee, and TD obtained judgment and went into POs- 
session thereunder. | did not take the actual possession of the land 
north of the Watson line, nor make CrOpPs Upol it, until after | was 
pout 1) POSSCSSTON hy the United States court. | have lived hear the 
Gieorgia line for over forty vears and never heard of the Watson line 
until about ten or twelve vears ago. T worked the public roads up 
to the MeNeil line, and the Georgians would work their publie roads 
down to the MeNetl line and no further south. The MeNeil line 
was understood by citizens living near the line in both States to be 
the boundary line between the two States, and we knew nothing of 
the Watson line until a controversy arose between Rve and Walker 
about the lines, ten or fifteen vears ago. 


And further, to prove thr ISSuc (>}) Ibis ly half, the defendant 
il offered to read in evidence the certified COPY ot the will of 
(Charles A. Groover, heretofore referred to and marked: but 
to the introduction and reading of the same the plamtiffs, by their 
attorneys, did then and there object, upon the ground that the same 
Was hot properly certified, and that said will did not purport to have 
bean proven and admitted to probate in the State of Florida. 
And the said judge did then and there deliver lis opinion, and de- 
cide tliat <ul ‘*¢ tified COrpry of <r will ought hot to bye recelved in 
vidence. To which ruling and decision of said judge the defend- 
euyit, Dy lis UTLOPTON “, idl then ania there CXCEPT, 


} 


The det bredeunat then clos dd. anid the polevinitifl: Introduced in} rebut- 
tial I. ¢ (sroover, who til threat le Lievcl heen nlone the southern 
houncary of the A 11) controversy, along the Watson line when it 
was surveved by Mr. Perry. and found no such swamp as Mr. Lanier 
testified about. 


Plamtitt#s then closed, 


And the said parties bhety Ine concluded and submitted their testi- 
PhbOUIN Upon) the matters aforesaid, the judge of said court delivered 
and gave the following charge to the jury: 


The land sued for, as described in the declaration, is as follows, LO 
wit: About 77 acres in fractional lot 200, in originally Irwin county, 
Georgia, and about 20 acres In fractional lot 19%. mn the S. FE. corner 

of said lot. in originally Lrwin county, Georgia, now in Madi- 
‘2 “on county, Florida, said lots being more particularly de- 

scribed as OF acres mn the northern preret of fractional See. 2°), 
1.3 XN. Of KR. 9 enet. ving between and bounded by the lines for- 
merly and at different times claimed as the boundary lines between 
the States of Cieorgla ciniel Ilorida, cOMLONLY known as the McNeil 
line and the Watson line. and extending across said Sec. 29 from. east 
lo West. 


SOP te Annan tiene tare 
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If vou believe from the evidence that the State of Georgia, ante- 
rior to the vear 1842, considered the land in controversy within her 
territorial limits, and incorporated within one of her counties, over 
which the authorities of said State exercised the usual Powers of 
government: and that in 1842 the Governor of Georgia granted the 
identical lands in controversy to James Groover; and that said 
James Groover conveyed the same lands to Thomas A. Groover in 
Soo: and that said Thomas A. Groover conveyed the same lands to 
Charles A. Groover in 1860: and that said Charles A. Groover ts 
dead and that these plaintiffS are his heirs—then vou must find for 
plaintiffs 

But if the evidence fails to induce vou to believe that the identt- 
cal lands sued for are those described in said grant and conveyances, 
then you will find for the defendant. 

In order to chable a plaintiff toe recover in an action of ejectment, 
Where his right of possession is controverted, he must prove, first, 
that he had the leoal title to the identical premises sued for at the 

time of thie cohiencement of the action: second, that he had 


73 the right of entrv: and third, that the defendant was in pos- 
session of the property at the time the suit was commenced, 
The pleaof “not guilty” admits the possession by the defendant of 


the lands mentioned in the declaration, but does not admit that the 
lands mentioned in the declaration are the same as those mentioned 
in the grant and deeds. Whether they are the same lands or not Is 
a question for the jury to determine from the evidence. 

Unless the jury believe from the evidence that the Georgia erants 
Include the lands in controversy, they will find for defendant. 

Unless the jury are satisfied from the evidence that the (reorgla 
grants include the lands to the * Watson line,” they will find for the 
defendant. 

If vou find for the plaintiff, vour verdict should state the quantity 
of the estate of plaintiffs, where it may be all or less than all: and 
describe the lands by their metes and bounds, by the number of the 
lot Or lots, or other certain description, ania also cLSSCSS such damages 
us the evidence ay show the plaintiffs entitled. 

If vou find for the defendant you will simply so state in vour 
verdict. 

DS. WALKER, Judge. [star] 


Knadorsed: Filed M’ch Sth, 1883. W.C. Bird. el’k. per D. L. Oak- 
lev, om 


And the said judge, under the charge and with the directions 
aforesaid, submitted the said issues and the evidence so given in the 
said trial to the jury; and the jury thereupon retired, and it being 
late at night, thev were given the privilege ot separating till next 

morning, with the understanding that if their verdict should 
i not be in the form required by the statute, that it should be 
putin form under the direction of the court. The next morn- 
ing they were again called into court at the request of the plaintiffs’ 
attorney, and an ndaditional Instruction eviven by the court. The 
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jury then retired to their room, and afterwards came into court in 
charge of the bailiff, and gave their verdict as follows: 


o We, the jury, finned for the plaintitfs, anid iLSSCSS ther damniges il 
five hundred dollars. 


— 


“JOHN M. HENRY, Foreman.” 


After bringing in the verdict, the court directed plaintiffs’ attor- 
hey to prepare a verdict In proper form, and the verdict as prepared 
was submitted to the jury, with instructions from the court to retire 
and examine the verdict as prepared, and if they found it to be 
their verdict, to bring it In as such; and the jurv then retired and 
signed it and returned it Into court, which was as follows, to wit: 


We, the jury, find for the plaintiffs, and find that they are 
entitled to recover the interest claimed by them in the land in con- 
troversy, to wit, forty-eight-forty-ninths (4$) of about 77 aeres in 
fractional lot two hundred, in originally Irwin county, Georgia, and 
in about twenty acres In fractional lot one hundred and ninety- 
nine, in the southeast corner of said lot, in originally Irwin county, 
(reorg ha, all now in) Madison county, Florida, said lots being more 
particularly described as about ninety-seven acres in the northern 
part of fractional section 29, T. 5 N., Ro 9 FE. lying between the lines 

formerly and at different times claimed as the boundary lines 
i between the States of Georgia and Florida, commonly known 

as the McNeil and the Watson lines, and extending across 
sald section 29 from east to west, bounded on the north by the said 
McNeil line, south by the Watson line, east by the eastern boundary 
of said fractional lot twenty-nine, and west by the western boundary 
of said section; and the jury assess the plamtiffs’ damages at five 
hundred dollars, 

JOHN M. HENRY, Foreman. 


And the stulel verdict bers the following endorsements: Grroover 
et al. vs. Coffee. Verdict. Filed March S, 1SS3. W. CC. Bird. clerk, 
per D. L. 4 likley, co ¢° 


And defendant, by his attorneys, objected to the verdict, as it was 
a Variance from the verdict which the jury at first brought in; but 
the court overruled the objection, and decided that the first was not 
the verdict, and not received, and that the last was the verdict ; and 
to which ruling and decision the defendant, by lis attorneys, did 
then and there except. 

And the defendant, hy lis attormeys, then and there, at the term 
of the court aforesaid, did enter in writing and submit to the said 
court his motion that said verdict be set aside, and that a new trial 
be granted, for reasons following, to wit : 

|. Because the verdict of the jury is contrary to law. 

2. Because the verdict of the jury Is contrary to the evidence. 

>. Because the verdict of the jurv is contrary to the weight of the 

evidence. 
76 !. Because there is no evidence to support the jury in find- 


ing 45 of the land in controversy. The plaintiffs, by their 
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declaration, claimed all the land—-the whole estate—and the evyi- 
HeLCe Was for all the land. There Was ho evidence of +5: or of any 
other part, but only the statement of counsel In argument to the 
jury. 

D>. Because, at the suggestion of the death of one of the plaintiffs, 
and on the revival of the suit, it was revived for the whole, and not 
fora part of the land; and all the evidence was upon the whole, 
and nota prart. 

6. Because when the jury came into court, their verdict was for 
the plaintiffs, and S500 for mesne profits, Which when Counsel for 
platmtitts pout their verdict in form he pout 1) a lnstead of the whole, 
but did not divide the S500. 

7. Beeause when the jurv came mito court to render ther verdict, 
anid level iti W ridge, Poul informal. then nothing Wis <td about il 
fractional prant, nid nao Cy Pence iis such :$. 

S. Because the jury lwnored the prarterit issued by the United States 
Government, and the perfect chain of title to the defendant to the 
land controversy. 

YY Beeause the jury assumed that the Yralits to lots 199 and ZOO, 
11) original brwin county, Georgia, embraced the leunied in) Viacddison 
county, Florida, to which the defendant showed title from the United 
Stutes —when there Was Lo evidence to Support such assumption, 
but there was evidence to the contrary. 

10. Because the Jury based their verdict upon the g@rants issued 
by the State of Georgia, and an imperfect chain of title to the 
plaintiffs, Or ho chain ul all. 

11. Because even if the Georgia grants did include the land 
in controversy, the land is proved to be in Florida,and to have belonged 
to the United States, and Georgia had no right to convey Florida 
territory. 

12. Because even if the Georgia grants did include the lands in con- 
troversy, there Is no evidence to connect the plaintiffs with the 
Creorgla vTrants ; the deeds produced hot even showing In What State 
the land therein described was or is situated. 

15. Because the verdict of the jury is based upon the assumption 
that there Is il Watson line between the States of ¢ COTE 1 ana llorida, 
when there is no evidence showing threat any authority for any such 
line exists, or ever has existed. There is no evidence to show that 
that line was run by Georgia, Florida, or the General Government ; 
and so far as the evidence is concerned the Watson line Is only ul 
myth. 

14. Beeause the evidence shows, and it is admitted, that the land 
In controversy Is not only south of the Whitner and Orr line—the 
established line between the two States—but also south of the 


MeNeil line. 


~] 
an 


And thereupon the court rendered its opinion and judgment, and 
overruled the said motion, and rendered the following order, to wit: 
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Motion jor AY if) Trial. 


Jaues M. Groover. ef al. 
rs. Kjectment 
Axprew J. Correr.  j 


And now comes the defendant. Andrew J. Coffee, and moves for 
a new trial, LL pron the erounds set forth on the motion docket. And 
the plaintiffs having due notice of the same, and said motion 
iS having been submitted without argument, it is considered 
nial ordered, threat ~sitl motion be, ania the same Is hereby, 
overruled and denied, 

Whereupon <stla defendant excepted to sale ruling and order, 
which exception Is hereby noted as a prea of the record in this 
Cause, 

To which ruling and judgment of the court overruling said 
motion for a new trial, the said defendant, by lis uttlorneys afore- 
sald, did then and there CXCEpH, nicl thereupon a final judgment for 
the plarntiils was rendered and entered Llpron the order books of said 
court at the time aforesaid, in the words following, to wit: 

Whereupon It Is considered ly the court that the plaintiffs, James 
M. Groover, Everette P. Groover, Thomas J. McIntosh in right of his 
wife Sallie KE. Melntosh, and the sar Sallie FE. Mc lntosh in her own 
right; Charles A. Meintosh in right of his wite Georgia C. MeIntosh, 
and said Georgia ©. Melntosh in her own right: Charles A. Groover 
and M. Alice Groover, have an undivided estate and title In and to 
the lands deseribed 11) =id vercdict, lo wit: Forty-eight forty-ninths 
(45) of about 77 acres in fractional lot two hundred im originally 
Irwin county, Georgia, and in about twenty acres in fractional lot 
one hundred and ninety-nine, in the southeast corner of said lot, in 
originally Irwin county, Georgia, all now in Madison connty, Florida, 
sald lots bere Miore particularly described as about ninety-seven 
neres In the northern part of fractional section 29, T. 35 N., R. 9 E., 

ving between the lines formerly nicl ‘ul different times claimed 
Ww as the boundary line between the States of Georgia and 

Florida, commonly known as the MeNeil and Watson lines, 
and extending across said section twenty-nine from east to west, 
bounded on the north by said) MeNeil line, south by the Watson 
line, cast by the eastern boundary line of said fractional lot twenty- 
nine, and west by the western boundary of said section, and that 
they do recover possession thereof from the defendant, Andrew J. 
Coffee. 

lt is further considered that the said plaiititts do recover of the 
sald defendant tive hundred dollars for their damages, assessed as 
aforesaid, and fiftw-seven dollars for their costs by them in their 
behalf expended, 

And the defendant in merev, &e 


> 
Poo 


And afterwards, on the same day, and during the term of court 
ator seule, the defendant, ly his atlorneyvs, entered in) Open eourt his 
appeal to the Supreme COUrt of the State of Florida from the judg- 
hient dforesaid, 1) the words following, to wit: 

(j—I12S] | 
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James M. Groover ef a/. ] 
UN, ~ Ejectment. 
Axprew J. Correr. = J 


And now at this term of the court aforesaid comes the defendant, 
hy his UlLOPHeyvs, A. Paterson ane Z, - Clarke, and 11) Oper court 
applies for and enters his appeal from the judgment herein rendered 
to the supreme court of the State of Florida, to be held at the city 
of Tallahassee on the 12th day of June, A. D. 1SS5. 

A. PATERSON «& 

T. L. CLARKE, 

Def ts Attorneys. 


St) Lnd moved to be allowed IXtv davs after the adjournment 

of the court within which to perfect his appeal and prepare 
his bill of exceptions herem. Whereupon the court granted the 
defendant's said motion, and made the following order in regard 
thereto, which was entered Upon the minute-book of the court, in the 
words following, to wit: 

And the defendant having taken lis appeal from the final judg- 
ment hercin to the next term of the supreme court of Florida, upon 
his motion, the plaintiffs being present by their attorney, S. Pasco, 
and making no objects n thereto, it Is ordered by the court that the 
defendant be allowed SIXtv days from the adjournment of this court 
to prepare and submit lis bill of exceptions in this cause. 

And inasmuch as the said several matters objected to or insisted 
Upon and considered by the court do not appear by the record of the 
verdict and judement aforesaid, the said defendant, ly lis attorneys 
aforesaid, did, after the term of the court aforesaid, by virtue of the 
special order herein made as aforesaid, and within the time fixed by 
sald order and granted by the court, propose this bill of exceptions 
to the said opinions and decisions of the said judge, and request 
him to S121) the same according tothe form of the statute in such case 
made and provided, which is done, this 4th day of May, A. D. 1885. 


DS. WALKER, Judge. 


[ have examined the foregoing bill of exceptions as submitted to 
mie hy def’t’s att ys this April 2S, SSS. and believe the same 
S] to be substantially correct. 
S. PASCO, 
Atty for Pl tis. 


And the said defendant, during the said term, in open court, ap- 
plied for and entered his appeal from the said judgment to the 
SUpPre»ne court of the State of lorida, whieh said entry of “upped! Is 
cls follows: 

JAMES M. Groover ef al. 
Us, | Mjyectment 
Anprew J. Correrr. 


And now at the term of the court aforesaid comes the defendant, 
by his attorneys, A. Paterson and T. L. Clarke, and in open court 
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applies for and enters his appeal from the judgment herein ren- 
dered to the supremc court of the State of Florida, to be held at the 
city of Tallahassee on the lzth dav of June, A. D. LSS. 
A. PATERSON « 
T. L. CLARKE. 
Det ts Attorneys. 


And afterwards, to wit,on the 19th day of April, inthe vear of our 
Lord one throwussrriel relat hundred ane elehtv-three | ISS3), the defend- 
ant filed his bond, which, with the approval thereof, is in the words 
and figures following, to wit: 


STATE OF FLORIDA, Madison County: 


Know all neh by these pPreselts, threat We, Andrew PS Coflee. 3. 1). 
Wadsworth, “nie =. Sheldon Smith, care held ane firmly hound unto 
James Ml. Groover, Kverette ¥ (rroover, ‘Thomas \Melntosh, Sallie I. 

\Metntosh., Charles A. Melntosh, George lit i. \lelntosh, Charles 
S2 A. Groover, and M. Alice Groover, in the sum of one thousand 

and one hundred dollars, for the payment whereof, well and 
truly to be made, we bind ourselves, our heirs, executors, and admin- 
istrators, jointly and severally, firmly by these presents. 

Sealed with our seals, dated the eighteenth day of April, A. D. 
ISS. 

The condition of the above obligation is such, that whereas the 
above bounden Andrew J. Coffee has taken lis appeal from the 
judgement of the cireuit court in and for Jefferson county to the su- 
pPrenie court of the State of llorida Hh ak Certain Cause wherem the 
sald James M. Groover and the others, mentioned as obligees, were 
pidntills, nicl the sitid Andrew J. Coffee was «lk fondant, being il sult 
1) eyoctnn hit, transferred from Miauclison county, in the third judicial 
circuit, and tried in Jefferson county, at the spring term of said court, 
A.D. 1SS3, the verdict and judgment being in favor of the said 
plamtifts eunia oust the said clefendant : 

Now, if the sit Andy W J. (lotlee <hiall well ciniel truly pury or 
cause to be pari the debt, damages, or condemnation and costs mn 
case the said jyudemien! of the circuit court shall be confirmed, then 
this obligation te) by vod, ( Ine Lop ve TAL 1) full force sniel virtue. 


A. J. COF FER. SEAL. | 
Bb. D WADSWORTH [sear. 
SS. S. SMITH. SEAL. 


executed in the presence of— 

ANGUS PATERSON. 

INO. M. BEGGS, 

(‘7 / C7. (wuyt. 
The above bona Is approved, 
W. C. BIRD. 
(‘lerk Jett. Ct. Ct. 
SS} VMIApISON COUNTY. ss 


before me personally ename B.D. Wadsworth ands. Sheldon Smith, 
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sureties to the foregoing bond, who, being duly sworn, sav, cach for 
himself, that he is worth more than the penalty of said bond, over 
and above all ex mptions allowed by law, and over and above “ill 
debts and denyands against lim. 
B.D. WADSWORTH. 
Ss. Ss. SMITH 


Sworn to and subscribed before me, the TSth dav of April, A. D 
ISSS. 
[SEAL. | INO. M. BEGGS, 
Clerk Cir. Court, 
| approve the above bond 
DS. WALKER, Judge. 
May 4th, ISS5. 


Which said bond bears the endorsement in words and figures fol- 
lowing : 

Groover vs. Cotte: Lope honed. Filed April 19th, 1885.0 W. 
C. Bird, clerk. 


Jefferson Cir't Court. 2d Judicial Crreuit. Pla. 
J LVEES \| (FROOVER ef al, US, A.  § COFFEE. 
Bill ot ( osts. 


otal costs to date (clerk's) S2S 50) 


Monti ‘ lle. JUNE lst. ISS. 


L. Ww. mara. clerk of the circuit court of the State of llorida, 
second judicial cireuit, in and for thi COUTTS of Jetlerson, do hereby 
certify that the foregollig PRI ECS, numbered from One to 116, nelu- 
sive, constitute a true COPY of all the proceedings, anda correct 
transcript of the record of the judgment 11) the Cus of J. \L. Garoover 

etal, plaintiffs, and Andrew J. Coffee, defendant, as appears 
S4 upon the files and records of my office. 

In testimony whereof, T have hereunto set my hand and 
affixed the seal of sad COUT, this the Ith, Lary of June, In the Vvear of 
our Lord One thousand eight hundred nid f iehtv-three, 

[ SEAL. | W. . BIRD, 
Clerk of the Civenit ¢ auygtl for thi County af Sethe PSO’, 


Upon Inspection ot the record 1} this cause, orde red: That the 
writ of error herem Operate cis at “Uppers cle iis sinned sta of proceedings 
On) the judgement therein, Upon the filine of a boned Dy the plete 1 
error, In the penal sum of twelve hundred dollars, to sccure the 
damages anid COSTS, us provid 7 ly law, seuld beanie t@ ly ctypy raved by 
the judge or clerk of the cir. court of Madison county. 

m M. BANDA, Cd 

June 13th, 1885. 


The State of Mlorida tor thre judge of the cireuit court of <econd 
judicial circuit of the State or Florida, CGrrecting : 
Because in the record and proceedings, and also in the rendition 
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of piconet lho cause that was rosecuted tn the clreutt court held 
iil Monticello, within sind fer’ thre COUTLY of Jetlerson, (tl the eighth 
dav of March, A. D. 1883, between James M. Groover e al, as 
plaiatifls, and Andrew J. Coffee. as defendant, manifest error hath 

happened, aus it is said, to the ered damiage of the said An- 
SD drew J. Cotlee. as by lis complaint Lp Pears, We, willing 

threat the CrrOr, if mhiy haath bean, should be duly smended, 
and full ane spe dy JUSTICE done therem to the said parti s, do com- 
mand vou that, if the judgment be therem rendered, vou distinetly 
and openty send us the record and process of the suit aforesaid, with 
all things touching them, under vour seal, together with this writ, 
<0 that we iay have them before oui justices ~ of our supreme court 
of the State of lorica, tw he hele iit Tallahassee, lnistanter: that, 
Inspecting the record nie proceedings riba seta, We lay, for CoOrl- 
recting that error therein, further cause to be done what of right 
nd aecordig to law shall be to be done. 

Witness the Honorable Edwin M. Randall, chief justice of the 
Sup rene COUT oft the State of lorie, hel the <ort] of sittel court, at 
‘Tallahassee, this 15th dav of June, A. D. 1SS5. 

[SEAL | (. HH. FOSTER, 
(‘lerk Su pre me Cort. 
The foregoing record bears the tollowing endorsements, to wit: 


Supreme court. Andrew J. Coffee, ptt in error, vs. James M, 
Groover ef al, deft in-error. Record. Filed June loth, A.D. 1883. 


(' TL. Foster, clerk. 


S.>! And thereafter. to wit. on the Sth dav of June. A.D. TSS5, 
the original bond of the plamtiff in error was filed, in words 
ii lie erties iis follows, ice wit 


STATE OF Frontba, Madison County 

Know all men by these presents, that we. Andrew J. Coffee, SS. 
Smith, cine 1}. 1). Wadsworth, aire hele erdiel firmly beoutniel uhito 
James M. Groover, Everette P. Groover. Thomas Melntosh, Sallie E. 
Metntosh, Charles A, Melntosh, Georgia (*. MeIntosh, Charles JA. 
Crroover, euniel \l. Alice Caroover, In the sum of one thousane Iwo hun- 
dred dollars, for the payment whereof, well and truly to be made, 
we bind ourselves, our heirs, executors, and administrators, jointly 
ania everally, firtialy by these preserits, 

Sealed with our seals, dated the 16th dav of June, A. D. S55. 

The condition of thre hove obligation Is such. thorat whereas the 
above beotreden Anicl W J, Cotlee lias sued outa w rit of error from 
the Supreme Court of the State of Florida to the circuit court of 
Jeth Peon County, ia certain cause wherein the said James MM. Groover 
and others, mentioned as obligees, were plaintiffs, and the said) An- 
drew J. Coffee was defendant, being a suit of ejectment transferred 
from Madison county, in the third judicial circuit, and tried in Jef- 
forson COLLEY, ut the ~pring termi of sald court, A. 1). ISSS>. the Ver- 
dict and judgment being in faver of the plaintiffs and agamst the 


<aid defendant ; 


a 


Ht} ANDREW J. COFFEE Vs, JAMES M. GROOVER ET ALS. 


Now, if the said defendant, Andrew J. Coffee, shall well and truly 
pay, or cause to be paid, the debt, damages, or condemnation money, 
and COSTS, 1 ease the said judgment of the eireult court shall he COl- 
firmed, then this obligation to be, void else to remain in full force 
and virtue. 

A. J. COFFEE. SEAL. | 
S. S. SMITH. SEAL. | 
B.D. WADSWORTHL a1 
Executed 11) thie pore SC TEC of— 
JNO. M. BEGGS, 
ANGUS PATIERSON. 


[ do hereby approve the above bone : the parties are worth over 
the amoun fo the same, 
Gaiven under my hand and seal of office. June 16th. 1SS3. 
[SEAL | JNO. M. BEGGS, 
Clerk Ct. Ct. Mad. Co. 


St) And afterwards, to wit, om. thie Sth day of June, A. |). 

isS3,came the plamtll om error, Andrew J. Coffee, by lis 
counsel, and filed herem his assignment of errors, in the words 
and figures following, to wit 


In the Supreme Court of the State of Florida. June Term, 1883. 


Awnprew .. Correr 
is jyectment. 
lames M. Groover et al. 4} 


Andrew J. Coffee, planntu® m= error, who was defendant in the 
court below, makes this his assignment of crrors, and asks that the 


judgement of the circuit court be reversed, on the following grounds, 


to wit: 

Ist. Because the court erred in refusing to dismiss the cause on mo- 
tion of the plaratitl 1) CTrror, as the siihne CAUSE liad heretofore | heen | 
brought, nid transterred hy the defendants 1 error to the i hited 
States circult court, and the judgment of that court was adverse to 
the Sil] | defendants. 

2d. Because the court erred in) deciding that executors and ad- 
miuinistrators are not parties or privies with the heirs, and that a 
suit by the plaintiffin error and the executrix of Charles E. Groover 
does hot bind the hems of Charles I. Crroover, but threat the sme suit 
may be gone over by the heirs. 

3d. Because the court erred in sustaining the demurrer to the 
pleas res adjudicata, and dismissing the said pleas. 

Ith. Because two of the defendants are married women, and could 
hot bring a suit ina common-law court mm their own right, and 

their said husbands had no riolit to bring the suit Indepen- 

Si dent of their wives. 
oth. Because the court erred in deciding that a grant issued by 
theState of Geo. to lands outside of the State of Georgia, and within the 
limits of the State of Fla..is superior toa grant Issued Dy the United 
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States Government to the same lands; and that parties holding the 
said lraicls in) Ila, by sad CGreorgla grant lists superior title to one 
claiming under a United States Government 

Oth. Because the court erred in deciding threat it pRUrty holding land 
in Florida under a CGieorg hia vrant fora lon time acquired i little 
superior to that of the United States Government: thereby deciding 
that the statutes of limitations could run against the Government. 

ith. Because the court erred in admitting as evidence two deeds 
which do not show in what COUNLYV Or State the land deseribed is sit- 
uated; and it was Improper to supply the deficiency by parol evi- 
dence. 

Sth. Because the court erred in ruling out the last will and testa- 
ment of Charles E. Groover, and refusing to allow it to be read in 
evidence. 

“ith. Because the court erred 1) prohibiting il variance between 
the verdict as brought nN by the jury at first and that prepared by 
the attorneys for defendants; the verdict of the jury beimg for the 
plaintiffs (deft’s in error) and five hundred dollars damages; but the 

verdict as prepared by the attv's being for ie of the lane, 
SS and the same amount of damages, 
10th. Because the court erred in) refusing to eral di shew 
trial on motion of the pl ih on the erounds In satel motion stated. 
June 16th ISS5 
AGNES PATERSON ann 
T. L. CLARKE, 
Attys for Lh ip in krvor. 


Whereupon came the parties, both plarntitl in error and defend- 
ants in error, by their respective counsel, and submitted ther cause 
to the said supreme court upon the satd transcript of the record and 
oral argument, 


And ata subsequent day, to wit, on the 7th dav of January, A. 
D. ISS4, judgment was rendered by the said supreme court of the 
State of llorida, iN) words nicl heures iis follows, ice wit: 


June Term, A. D. 1SS3. 


Upon Writ of Error to a Judgment of the Circuit Court for 2d Judi- 
clal Circuit in and for the County of Jefferson, 


Anprew J. Correr, Pit tt in Error. 


sx, 


JAMES M. Groover, Everetrr P. Groover, THowas J. Melnrosu 


and Sallie kk. McIntosh, his wife: Charles A. Melntosh and Georgia 
('. Melntosh, his wife: and Charles A. Groover and Alice M. 
Crroover, infuts, ly P Ml. Grroover, thei HeNxt friend, Det ts i 
error. 


This cause having been fully heard at a previous dav of this 
tern Upon the transcript of the record of the judgment wfore- 


SY. said and the oral arguments of counsel for both parties, and 


the record having heen sc) senna Inspected, biel the court re 
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ing now fully advised of its judgment to be given in the premises, 
it seems to the court that there is no error in the said judgement. lt 
is therefore considered, ordered, and adjudged ly the court, that the 
said judgment of the cireuit court is affirmed, and that the defend- 
ants in error do recover of the plaintiff in error their costs by them 
in this behalf expended; which is ordered to be certified to the court 
below. 

The opinion of the court in this cause was this day read by Chiet 
Justice Randall, and ordered to be recorded, 

Ordered, That the plamatith in error in the above entitled cause 
have leave to file a petition for a rehearing of said cause within ten 
days from the filing of the opinion herem., 


EK. M. RANDALL, C. J. 


And afterwards, to wit, on the 29th dav of January, A.D. TSS4, 
came the plamitifl In error, Andrew J. Coffee, hy counsel, and filed 
In open court befor the chief justice his petition for the allowance 
of a writ of error to said Judgin nt, returnable to the next term of 
the Supre me Court of the United States: which petition Was Tn the 
words and tieures as follo frp wit: 

Supreni Court of the State of [tlorida. June ‘Term. A. |). 1 SS3} 

Axprew J. Corre, Plaintiff in Error, 
(y() ra 
James M. Groover, Evererr P. Groover, Titomas oJ. Meds- 
tosh. Sallie FE. Melntosh, Charles A. Melntosh, Georgia C. Meln- 
tosh, Charles A. Groover, and M. Alice Groover, by their next 
‘lend, James M. Groover, Def'ts in Error. | 


To the Honorable Edwin M. Randall, chief justice of the supreme 
court of the State of Florida: 

The petition of Andrew J. Coffee, prvi in crror m= the above- 
stated cause, respectfully showeth that a final judgement by the 
said SUpPPeHre COUTT 1} the above-stated Cullse, Ol} the 7th day of Jan- 
uary, A. D. 1584, wherein was drawn in question the titles to cer- 
tain lands on the boundary line between the States of Florida and 
Georgia in which the appellant claimed under a patent issued by 
the Government Land Oftice of the United States. and the respond. 
ents claimed under a erant by the State of Georgia, the sated lands 
being within the limits of the State of Florida: and the decision 
of the said supreme court Was In favor of the (ycorg la vrant, cunid 
against vour petitioner, who holds under the patent from the United 
States Government, all of which dp pears of record in) seid supreme 
court. Your petitioner therefore prays vour honor to allow a writ 
of error to the pl ttt In error in the above-stated cause, returnable to 
the next term of the Supreme Court of the United States. The 

praver of your petitioner heme eranted, he will ever 
{)] prav, de, 
ANGUS PATERSON anxp 
THOMAS L. CLARKE, 
Attorneys for App lett. 
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Whereupon, on the same dav, the praver of the petitioner was 
vranted by an order, in words ane figures as follows, to wit: 
Writ of error allowed this twenty-ninth dav of January, A. D. 
ISS-1. , 
EDWIN M. RANDALL, 
C'hict dustios of this Supre nie Court of blorvida.. 


And thereafter, upon the same day, upon presentation to the 
chict Justice of said petition tor the allowance of a writ of error. 
the same was allowed Ln the chict justice, as appears Upon the 
original writ of error as accompanying this return, 

And thereafter, to wit, on the 2nd dav of February, A. D. 1884, 
and during the succeeding term of the said court, the original bond of 
the plaintiff in error in’ this writ of error, approved by the Honor- 
able I. \l. Reaaielall, chief Justice of the Supreme court of the State 
of llortda, Wits filed, in Words eiel hewures ‘Is follows. to Wit: 


Supreme Court of the State of Florida. 


Axprew J. Correr, Plaintiff in Error, 
vs, 
i James M. Groover, Evererre P. Groover, Thomas J. Me- 
lritosh, Sallie I. Melnutosh. ( ‘harles A. McIntosh, Georgia itd 
Melntosh, Charles A. Groover, and Alice M. Crroover, the last two 
minors, by them next friend, James M. Groover, Defendants in 
error, 


Know all men by these presents, that we, Andrew J. Coffee, Wil- 
Lieu LI. Disel, nie Archibald Livingston, ure hela ana firmly hound 
unto James M. Groover, Everette P. Groover, Thomas J. MelIntosh. 
Sallie Te. Melnutosh. Charles A. Melntosh, CGreorgha i. Melntosh, 
(‘harles A. Groover, and MI Alice Groover, in the sum of two thou- 
sand dollars, to be paid to the said James M. Groover, Everette P. 
(Gsroover, Thomas J. Melntosh, Sallie E. Melntosh, Charles A. MelIn- 
tosh. Georgta C. Melntosh, Charles A. Groover, and M. Allice Groo- 
Ly # thei heirs, CXNECCUTLOrS, Or wdiministrators, cf which puaVvinrent, well 
and truly to be made, we bind ourselves, and each of us, jointly and 
severally, and our, and each of our, heirs, executors, and administra- 
tors, firmly by these presents. 

Sealed with our seals, and dated the 30th ay ot January, A. D. 
ISS4. 

Whereas the above named Andrew J. Coffee hath prosecuted a 
writ of error to the Sup me Court of the United States to reverse 
the judgment in the above-entitled cause by the supreme court of 
the State of Florida: Now, therefore, if the above-named Andrew 
J. (‘oflee ~hall Prosectlle lis sud W rit of error to effect. and ahswer 
all danages nied Costs if he <hould fail tO make wood lis plea, and 
reverse the said judgment: then this obligation to be void, otherwise 
to remain in full foree and virtue. 

A. J. COFFEE. SEAL. 
qe W. H. DIAL. SEAL. 
A. LIVINGSTON. TsSEAL. 
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Witness: 
ANGUS PATERSON, 
.©r. Sees. 


We consider the SCCULIEN to this bani sufficient. 

(. W. STEVENS € 8S. PASCO, 
Attys for Def'ts in Krror. 
ae Co} KLORIDA. Madison (County be 


William TL. Dial maketh oath that after payment of all liis just 
debts and liabilities, and exemptions under the law he is worth in 
Visible property, subject to levy and execution, the sum of two thou- 
sand dollars. 


W. TL. DIAL. 


Sworn to and subscribed before me, the 50th dav of January, A. 
1). 1SS4. 
PSEAL. | J. PORTER PERRY, 
Notary Public. 
STATE OF FLORIDA, Madison County 


Archibald Livingston maketh oath that efter pavinent of all his 
just debts and liabilities, and exemptions under the law, he is worth 
In Visible property, subject to levy and exemption, the sum of two 
thousand dollars 

A. LIVINGSTON. 
Sworn to and subsertbed before me, the 50th day of January, A. 
I). 1884 | | 
[SEAL. | J. PORTER PERRY, 
Notary Public. 
2, 155-4. 


K. M. RANDALL, 
Ch. Justice. Fla. Sup. Court. 


The within bond approved, Feb’y 


And thereafter, to wit, on the 20th day of February, A. D. ISS4, 
a citation was allowed by the chief justice, ads appears Upotl the 
original citation accompanying this return, and the writ of error 
aforesaid, 


V4 I, Charles TH. Foster, clerk of the supreme court of the 

State of Flerida, hereby certify that the foregoing pages, 
numbered from one to ninety-three, inclusive, and including inserted 
page numbered eighty-five “nid one-half (S53), constituted a true 
copy of all the proceedings and a correct transcript of the record of 
the judement ot sila court 11) the cause of Andrew Z. C'otlee, plamtiff 
in error, and James M. Groover and others, defendants in error, as 
appears from the files and records of my othice. 

In testimony whereof, 1 have hereunto set my hand and affixed 
the seal of the said supreme court of the State of Florida, at Talla- 
hassee, this 25d day of lebruary, in the vear of our Lord one 
thousand eight hundred and eighty-four. 


[SEAL | CTLAS. TH. FOSTER. Clery]: 
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OQ The foregoing transcript of the record of the proceedings 

of the supreme court of the State of Florida in the case of 
Andrew J. Coffee, plaintif in error, versus James M. Groover ef als., 
defendants in error, is transmitted to the Supreme Court of the 
United States 11) obedience to a writ ot error isstied herein. the orig: 
inal of which is hereto attached. 


ON) THe UNirep States OF AMERICA, ss: 
The President of the United States to the honorable the supreme 
court of the State of Florida, Greeting : 

Because, in the record and proceedings, as also in the rendition of 
the judgment of a plea which Is in the sia supreme court of the 
State of Florida, before vou, or some of vou, being the highest court 
of law and equity of the said State in which a decision could be had, 
in the said suit between Andrew J. Coffee and James M. Groover, 
Kverette P. Groover, Thomas J. MeIntosh, Sallie E. Melntosh, Charles 
A. MeIntosh, Georgia C. MetIntosh, and M. Alive Groover, by their 
next friend, James M. Groover, wherein was drawn in question the titles 
to certain lands on the boundary line between the States of Florida and 
Georgia, in which the said Andrew J. Coffee claimed under a patent 
issued by the Government Land Office of the United.States, and the 
said James M. Groover, Everette P. Groover, Thomas J. Melntosh, 
Sallie kk. Melntosh, Charles A. Melntosh, Georgia C. MeIntosh, Charles 
A. Groover, id M. Alice (yroover, hy their next friend, James M. 
Groover, claimed under a grant by the State of (ieorgla, the said 
lands bey within the limits of the State of Ilorida: and the de- 
cision of the said suprenie court was in favor of the (ieorgia grant 
and against the said Andrew J. Coffee, who holds under the patent 

from the United States Government, all of which appears of 
We record sald supreme court, a manifest error hath happened 

to the vreal ‘damage ot the siti Andrew i (‘offee, iis by his 
complaint appears. 

We, being willing that error, if any hath been, should be duly 
corrected, and full and speedy justice done to the parties aforesaid in 
this behalf, do command vou, if judgment be therein given, that 
then, under vour seal, distinetly and openly, vou send the record and 
procecdings aforesaid, with all things concerning the same, to the 
Supreme (‘ourt of the United States, together with this writ, so that 
vou have the same at Washington, on the second Monday of October 
next, in the said Supreme Court, to be then and there held: that the 
record and proceedings aforesaid, being inspected, the said supreme 
court may cause further to be done therein, to correct that error, 
what of right, and according to the laws and custom of the United 
States should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
said Supreme Court, the thirtieth day of January, in the vear of our 
Lord one thousand, eight hundred and eighty-four: and the clerk 
of the cireuit court of the United States for the fifth judicial cireuit, 
northern district of Florida. 

[SEAL | CTLAS. TH. FOSTER, 
(‘Vert of the Cireuit Court af thie bitth Judicial 
Circuit of the Northern District of Florida. 
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OS Tue Unirep STATES OF AMERICA, ss. 


The President of the Lo nited States of America to James ML. rroover, 
Everette ms Groover, Thomas z \Icliitosh,. Sallie Ie. Mediutosh, 
Charles A. Melntosh, Georgia CC. Melntosh, Charles A. Groover, 
ana M. A lice (sroover. by ther eX friend, James \l. (rroover, 
Greeting : 


You are hereby cited and admonished to be and cpypear alt a 
Supreme Court of the United States, to be holden at Washington, 
on the second Monday of October next, pursuant toa writ of error 
filed in the clerk's office of the supreme court of the State of Florida, 
wherein Andrew J. Coffee is plamtiff in error and you are defend- 
ants in error, to show cause, if any there be, why the final judg- 
ment therein rendered against the said plaimtiff mn error, as in the 
said writ of error mentioned, should not be corrected, and why speedy 
justice should not be done to the parties in that behalf. 

Witness the Honorable Madwin M. Randall, chief justice of the 
supreme court of the State of Florida, this 20th dav of February, in 
the vear of our Lord one thousand cight hundred and cighty-four. 

mu. M. RANDALL, 
Chef Justice of the Supreme Court of the State of Florida. 
Sst PSEAL. | Attest : CHAS. H. FOSTER, 


j 


('/, ak Supre pide ( oiuyt (al Florida. 


(‘ame la beanie thiis >Tth Th ()] February, A. |) ISS. 
SMITH A. PARRAMAR. 
Nheritl of Madison Conaly, 

Executed the within citation pron Stevens, one of the at- 
tornevs of the within named defendants, by delivering a true COPY, 
and shewing him the origmadl, this day, in Madison county, Florida, 
February 27th, 1Ss4 
SMITH A. PARRAMAR, 


Nherith ot Madison TTA ATP Nihal ot hlovida. 


(‘ame to ryea) this | x1 THR of \laarch. \ |). ISS, 
T. DB. SIMRKINS. 
Nh ij Jett. Co. Fla. 


Executed the within, this Ist dav of Mareh, A.D. TSS4. by sery- 
ng on >. Pasco, Ie (j., Olle of the atts of the within hetmnedt defend- 
ants, a true copy, and exhibiting the within citation 
T. B. SIMKINS, 
NI fi Sei ( . hela. 


Shi tts COSts, SCT'VICC .- ssi eailialel ated yt} 
Copy AIT Pee EON mE Ee | Lar 
eS OLLI 1a) 


~- 
~ 
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Anprew J. Correre. Po in Error, 
UN, 
James M. Groover, Eevenerre PL Corooven, 
‘Thomas J. Melnutosh AY Sallie b. \ledn- | 
tosh. lus wile, Charles A. Melntosh & | Error to Jeflerson CLC, 
(ieorgia ©. Medntosh, lis wifeand Charles 
A. Groover and Alice M. Groover, infant 
by J. M. Groover, ther next friend, Deft: 
in lerror. | 


Raxpas. C’. J.: 


This was an action of erectmient, browuclt yy «lefts mn error to 
recover lands tn Madison COUT, ane tried in Jefferson on change 
of venue. A former trial resulted ina verdict for plamtiff in error, 
Which was set aside on appeal by this court in June term, ISS2, (1S 
la. G1.) Phe second trial in Mareh, ISS5. resulted ina verdict and 
judgment for plaintiffs below, deft in error, and now the defendant 
below brings error, 

The present record brings up questions of pleading which were 
hel before this Court at the lorbier hearing, the plaintiff below hav- 
ing been the appellant. 

The errors assigned will be considered in ther order. 

lL. The first is that the court refused to dismiss the cause on mo- 
tion of defendant below. on the ground that the matter had been 
adjudicated in the Crreuit Court of the United States in his favor. 

A\ fornier re COVEY relating ic the sine cause of wetlon it> between 
parties and privies nav be matter of defence as an estoppel, to be 
proved at the trial, but is not good ground of a motion to dismiss, 

and the motion was properly dented, 
LOW) Lh. Vb second assignnient of error las no foundation mn the 
record. We do not find that the court decided that a judg- 
ment as between thr pelectaetiel In error and the executrix does not 
bind the hers of decedent. No such jucduient was offered at the 
trial. 

Ll. The third assigniment is that the court erred in sustaimimge the 

demurrer to the pleas of res adjudicate, 


lh erooetment cl levi defences mav be made under the plea of not 
uilty eibicl the spectal fe bidart : mentioned 1) the Statute. (\MIeClellan’s 
Div, IS1.) Spechal Pleats of tmiatter aflecting tia legal title or inh a 


toppel only encumber the record and tend to entbarrassment. (Wade 
Y. Dovle, 17 Fla. 922; Neal e Spooner, June term, 1883.) They should 
le struck corti hy the COUT sid sprernle, Or oll notion. aor aon demurrer, 
because they are not proper pleas: but a judgment sustaining a de- 
murrer will mot preclude proof on the trial of the facts so It prop- 
erly pleaded. There was no error in the ruling. 

IV. The fourth ground of error is that two of the defendants are 
married women, and they cannot maintain a suit at law in their 
own right, nor their husbands in the right of their wives, independ. 
ent of them. 
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Th is @ ss") bent We do hat ar Hik ‘lp oy ical le to 1 he Cis’. The 
husbands and their wives are joined as plaintiffs here in the right 
of their wiv This is the correct practice. (Tyler on Tject., 169; 


| Chittw’s PL. S2 

V. The ith ground is “because the court erred in deciding that a 
erant issued by the State of Georgia to lands outside of the State of 
(reore@ha, and within the limits of the State of llorida, is superior 1a) 
a grant issued by the United States Government to the same lands, 
and that parties holding the said lands in Florida by said Georgia 
grant have superior title to one claiming under the U.S. Govern- 


10] Yn the sreth evround, & becatse the court erred In deciding 

that a pret holding land in Florida under a Croeorela eran 
fora long time acquired a title superion to that of the United States 
(rovernment, thereby deciding that the statutes of limitation eould 
run against the Government.” 

We do not understand this to be the ruling of the court at the 
trial an <ubstanece or in effect 

‘The testimony ts substantially the same us threat Which was before 
the court Lb poon thie ooerane aun See TD Iden. GOS cl SEU}. ) I shows 
that the boundary line between Creorgia and the territory and the 
State of Florida was uncertain and in dispute: that mm TS42 Georgia 
eranted thils beldied TO lames Crroover, describing it ss leaned on Whit 
was then [Irwin county, In Georgia; that the survey and plat by 
Which the grant was made were made in TS20 by the survevor gen- 
eral of Creorgla ; t tacit the State of Creore la, through all the depart- 
ments of its government, and the local authorities of Irwin and 
other counties which were created out-of [rwin county, claimed and 
exercised control and jurisdiction of the territory as far south as the 
line known as the Watson time. and the courts exercised jurisdiction, 
civil and criminal: conveyances of land located there were recorded 
in Georgia: people living there were summoned as witnesses and 
jurors; the estates of people’dying there were administered in. the 
courts of Georgia: lands were surveyed, platted, and granted by the 
authority of the Caoverninent of that State down to the thine of the 
establishment and recognition of the * Whither and Orr” line by 
the States of Florida and (seore@ la, and bv the uct of (Congress oft 
April 9, 1872. 

Janies Groover, the grantee of Georgia, Was In possession of the 

land under the vrant of [S42 at that time: and he and tis 
10200 vrantees and the plaintiffs as heirs of such grantees remained 

I possession, Improving and cultivating it, until thev were 
isposscssed in ISG by Coffee. uvalnst Whom this suit is Prose. 
cuted. 

No definitely marked boundary line between Georgia and the 
Spanish province of Florida (oy between Creorg la sini the Perritory 
or State of llorida, had ever been recognized by the respective gov- 
ernments until the Whither and Orr line was recognized by Con- 
gress In IS72. -The boundary was in doubt and in dispute up to 
that time, when the Whitner and Orr survey, made under the au- 
thority of the respectLve Stutes, was for the first time recognized, 
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and vrants made by Greorgla down ice the Watson line were ulso 
recognized, (We refer to the opinion of this court in Groover vs, 
Coffee, 19th Fla. R.. 61, 76, for a more detailed statement of the 
auction of the respecthyve State governments on the subject.) 

On the peur of the department helow it was shown that the land 
in dispute Wiis prank nted ly the U.S. to the State of lloricda July (>. 
S57, under an act of Congress of Sept28, T8950, a “swamp and 
over-flowed land,” it being il pre of fractional SCCtIOn twenty-nine, 
1 township three north, and ratige Die Cust Cn) Sept, 2, 1857, the 
revistel ot the llorida lanvel office Issued a certificate of purchase lo 
MeCall and Stripling, who assigned and conveved to A. J. Coffee, 
Noy. 12, DSoS, and on the 12th Sept., IS74, the trustees of the int. 
INiy). fine of lorida executed il cleed ot the stle section 2) to (‘ot- 
fee. Cotlee testifies that in 1839 lois brother had a “claim” on this 
land, anid cleared il parr of it before he came into market, anil he 
bought his brother's claim; that Charles A. Groover had a clearing 

also on it worth of the Watson line, Cottee’s claim being south 
10s) of that line, and Coffee never took actual possession of the 

portion north of sid line (which portion of section ZO 1s the 
territory In dispute) until after the act of Congress of IS72. The 
Groovers were dispossessed 1 IS76 ly (Coffee, as chppecars by the tes- 
tlmony, and Cotlee lies been in) POSSESSION srnce that time, 

There Is nothing in) this record, hor in the history of the voverii- 
ment of the Territory or of the State of Florida, showing threat the 
authorities of the latter exercised anv of the powers of government 
over this portion of section 29 lving north of the Watson line up to 
the time of the SuUFVeCY of the Whitner and Orr line, Which Was rec- 
ognized nid adopted us the boundary, Keb. S, TS61, by the Legisla- 
tures of (reorg@la and Florida, and recognized hy (Congress In) 
1872. | | 

The court and jury clic het decide, iis Is “assumed by plaintiff 1 
error, “that a grant by Georgia of lands outside her territorial limits, 
nid within the State of llorida, Is superior tow vranhl by the United 
States Government,’ nor “that the statute of limitations could run 
curt st the Government.” What they did clecidle was, that vrants 
by a government de facto, of parts of a disputed territory in its pos- 
session, are Valid against the State which had the right (12 Wheat., 
H00), and that when a territory Is acquired by treaty, cession, or 
conquest, the rights of the Inhabitants to property are respected and 
sacred. (Rhode Island ¢«. Massachusetts, 12) Peters, 657, 749: S.C, 
{ How., 091, 659; CLS. e. Clarke, & Pet., 456, 445.) And the prin- 
ciple applies to the States of this Union. (Poole ¢. Flugler, 11 Pet., 
IS5, 209.) In the latter case the court SUVS ()). 210) * Although, In 
the compact, Walker’s line is agreed to be in future the boundary 
between the two States, it Is hot so established iis having heen jor 

thre past the true and rightful bocvtnnacdaa ry a 
104 We decided this to be the rule in) the present CUSe when it 
was before us on the former appeal (1%) Ila. Supra), and the 
cause Was tried the second time under the influence of the opinion 
ana judgment of this court. We find no reason for miodifving t hist 
judgment: and the error assigned is not sustained 
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Vi. The seventh error assigned is that the court erred in admiit- 
ting two deeds, which do not show In what county or State the 
land deseribed in them is situated, and it) Was Improper to supply 
the deficiency Iny parol. 

In Atwater 7. Schenck,  Wis., 160, a deed was offered which de- 
scribed the land, but did not mention the county or State. An offer 
was made to identify the land by a witness, and the court said, * this 
Wels competent evidence. To tlie same effect, [Townes r. Carruth, 
IS Fla. OS7, 590: Cutter vo Caruthers, 48 Cal. 17S, 1S4: 2 Green. 
iV. SOUS. The oral testimony 11) thiis Cisse clearly proved the rel li- 
tity of the premises and the boundaries, and this) was competent 
evidence, The deeds in this case hardly required uhy such expla- 
nation by parol, 

Vil. * The court erred tn ruling out the last will and testament 
of Charles FE. Groover, refusing to allow it to be read in evidence.” 

The paper offered was certified by the ordinary of Brooks county, 
Ci orgla, that the “ foregolhg COPN of the last will ane testament of. 


— 


Charles A. Groover, and codicil, is a true COPY from: the records of 
this office.” There is no certified COPN of any procecding of any 
eourt showlhe threat the will had been duly proved (oy recorded hy 
authority of law. MeClellan’s Dig. $515; 1d. ST, $8. Tt was not 
COMP Ch hil evidence. 2 Ceres nl. Kv.. SS O10, o> Le). 
LOD VIEL. The aiath error assigned is “in permitting a vari- 
ance between the verdict as brought 1 by the jury first and 
that prepared by the attorneys for plamtif—fs, the verdict of the jury 
being for the plaintiffs (defendants in error), and five hundred dol- 
lars damages; but the verdict as prepared hv the attorneys being 
for fortv-eight fortv-ninths of the land, and the same amount of 
damuges, 

The record shows that the jury brought in a verdict generally for 
the plaintiffs, and assessed the damages at S900, which was not 
ente «din the record. The court then directed plaintiffs’ attorney 
to prepare a verdict m proper form, and a verdict having been pre- 
pared was submitied to the jury, with instructions from the court to 
retire and examine the verdict as prepared, and if they found it to 
be their verdict to bring it in as such; and the jury then retired 
and returned it into court In writine. The jury found that the 
plaintiffs were “entitled to recover the iaterest claimed DY them in 
the land in CONTPOVErsY, to wit. fortv-cighit fortv-ninths ” ot the levniel 
(describing it in full), “and the yurv “issess thie plaitiths: damages 
at five hundred dollars.” This verdict was recorded and judgement 
entered Upon it. 

[tis evident that if the verdict as first handed to the court lad 
heen recorded and judgement entered Upon it, there would have been 
error, as the verdict was not in complance with the statute. It was 
within the power, and it was the duty of the judge before recording 
such verdict to recommit the matter to the jury, and call their at- 
tention to the want of form, and instruct them how to correct it. 
This was the effect of the action of the Court, lh a stmmilar case im 
Marvland, after the court had adjourned forthe day, the jury signed 
and sealed a verdict and delivered it to the clerk, and when called 
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te the bar next PrveoP didi, before the verdict Wiis recorded, they were 
seit back lo correct it. its it did bien determine the ISSLLOS joined in) 

the cause to there full extent, and thev found a new verdiet 
Lit) which cLicl, The court hela that a judgment entered on the 

second verdict Was correct. (fecllin if Thompson, 2 Ilar. W 
Guill.. OL.) The rule is that a jury nav Varv from or correct a ver- 
dict before they ure discharged cuniad before if Is recorded. When the 
court put a verdict Into form, and tt ts read to the jurv, and thev as- 
scnit, this Is <uflicient. (Ropes . Barker. Pick.. 25 tp Osvrood 
McConnell, 52 [i., 74: Wright ¢. Phillips, 2 Grum., 191; Burk v. 
Comm., o-0. J. Marsh... 675; Prothatt on Jury Trials, $§ 456, 461, and 
citations. ) 

IX. As to the verdict tor lori y- lelit fortv-ninths of the land, the 
suit Was commenced by seven plamtiffs, who were shown to be the 
children and hetrs-at-law of Charles A. Groover (to whom the land 
Wiis conveved ly thas vrantee of the orto inal pret hte from the State 
ot Georgia), and who died in POSSOSS TON In LS66 Annie In. Groover, 
one of the plaintitts, died since this suit was commenced, leaving 
the six surviving plaintiffs and her mother as her heirs-at-law. It 
does heat cppear that he Wiis miarried, or that thre re Was an executor 
or administrator appotnted., At her death her estate descended by 
our statute to her mother, brothers, anid ~Isters (Ne 4 Di. 46S.) 
Her Interest im the property Was one-severth, and her mother In- 
herited one-seventh of one-seventh, to wit, one fortv-ninth, and the 
brothers nid sisters ~ix-severths, anid thus thre became the OWleTs 
of forty-eight fortv-ninths. 

Before the last trial the death of Annie FE. Groover was suggested 
por the record, wid it Wils ordered thie the action proceed iit the 
suit of the surviving plaitiffs. 

Section 42 of Chapt r 1096, Laws of ISGOL.(MeC. Die. S20, See. 73.) 

provides that if there Lye IWoor Tore platntifts, ania one or 
LO; more of them should lie, if the cause of “action Survive to 

the sury Vine plaimtiffs, the action <liall net be thereby abated, 
but such death being suggested upon the record, the action shall 
proceed at the suit of the SUrvVIVIng plaintiffs 

Under this statute the suit was properly continued in the names 
of the survivors, as their right of action to six-sevenths was not 
affected by the death of the co-plaimtiff At her death the legal title 
to six-seventhis ot the ohe-seventh Which lieved belonged to the ce- 
ceased Wills vested, Cie OEE, it) the SUrVIVOrs, sine thus the entire 
right and title of the survivors, to wit, fortv-cight fortv-ninths, which 
had been mvolved in the issue, remamed so. By rule 87, cireutt 
eourt rules, r Lh cause of the death of one or more of ~everal plain- 
tiffs in ejectment, when the right does not survive to the remaining 
plaintiffs, the action may preceed at the suit of the surviving plain- 
tiff for such share of the property as he claims,” or the legal repre- 
sentative of the deceased may he made a co-phamtil, Under this 
rule the right of the mether to the one-fortv-ninth hot heme In- 
volved in the issue, as she was not a party to the suit, of course had 
not survived to the remaining plaintiffs. The jury were clearly 
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right in) finding that the plaintiffs were entitled to recover such in- 
terest In the land as was thus vested in them by law. 

As to the smount ot the damages “ssessec, it IS objected threat the 
first verdict Was for the plaintiffs venerally, nia for the Whole prop 
erty, and $500 damages: and when the verdict was put in form: for 

S this, _ amount of dam: ives Was hol also reduced, 

108 We see no substance in this objection. The jury in the first 

iasenlinn: found that these plaintiffs had suffered « damage la 
the amount named, and upon examination of the testimony’ that 
amount is fully supported. The testimony is that a fair average 
rental for the tillable land (about myehty aeres) Was one dollar and 
seventy-five cents per acre, and that Coffee had occupled it for about 
seven vears. This testimony would sustain a much larger amount 
of damages in favor of these plaintiffs 

This answers the assignments of errors, as we understand them, 
and all the points made on the motion for a new trial. We find no 
error in the record, and the judgment is affirmed, 


|, Charles H. Foster, clerk of the supreme court of the State of 
Florida here by (4 rtiiy that the above and forevomng pages, numbered 
from one to ten. Inclusive. constitute a true and correct COPY of the 
opinion-of the said supreme court of the State of Florida, in the 
cause Wherein Andrew J. Coffee is plamti! in error, and James M. 
Groover ¢f o/s. are defendants In error. as the same Uppears on file in 
my othe It) seule Crile 

In testimony whereof, | have hereunto set my hand and athixned 
the seal of th sill supreme COUrt of the State of llortdaa, this 


LWelit\ {| (div Of February it) thy Vear of our Lord One thowusnpe 
eight | lred and elelityv-four. 

[SEAL | CHAS. H. FOSTER, Clerl 
Log Supreme Court of the Lonited States 


Anprew J. Correr. Plaintit? in Error. 


JAMES M. Groover, Evererr Po Groover, Thomas , 
J. McIntosh, Sallie E. McIntosh, Georgia C. Me- ¢ 2" Etre 
Intosh, Charles AA. Groover, & M. Alice Groover. | 
Defendants in Error. | 
Of the October Term, in the vear of our Lord 
hundred and eighty-four. 


ohe thousand eight 
Atterwards, to wit, on the second Monday mn October, in the same 
term, before the justices of the Supr me Court of the United States, 
at the Capitol, in the city of Washington, comes the said Andrew 
J. Cottee. by Angus Paterson, lis attorney, sini saves that 11) the 
record and proceedings aforesaid there is manifest error, to wit: 


That the supreme court of the State of Florida in the above- 

110 stated cause decided that a grant for land issued by the State 
of Creorg ia Is superior fog patent issued ly the United States 

for the same land, the said land being situate within the 


or | territorial 
limits ol the Siate of Florida. 


ANDREW J. COFFER Vs. JAMES M. GROOVER ET ALS. oy) 


There is manifest error mn this, to wit, that the supreme court of 
thre State of llorda in the dhbove-stated CHUSC, ly the record afore- 
ad it cLpPpreai rs, hele threat the plaratitt 1) Crror should he ousted 
from certain lands cmbraced within the territory of the State of 
llorida, le holding title through the State of Florida derived from 
the Lonited Stites, eniel threat the defendants 1) error should he put 1) 
possession, they claiming under a grant issued bv the State of 
Crcore da. 

There is manifest error in this, to wit, that the supreme court of 
the State of lloricda 1) the above-stated Cause, by the record ufore- 
sailed it appears, held that the State courts of the State of Florida 
lieved jurisdiction In satel Cause, notwithstanding the matter of con- 
troversy about the land had been tried and determined by the 

cireuit. court of the United States for the northern = dis- 
I} | trict of Florida between the plamtitt In error, sini the CXecu- 

trix of Charl _ I. Crroover, the hHcCestlors under whom the de- 
fendants in error claim, and the Judgment was tm favor of the plain- 
tiffin error, and there was ne appe! from the sate judgement. 

There is also error in this, to wit: 

The SUprenie court of the State of lloricda, In the above stated 
cause, by the record aforesaid it appears, that the judgment aforesaid 
was given for the said defendants James M. Groover and others, and 
against the plamtiff Andrew J. Coffee. 

And the said Andrew J. Coffee prays that the judgment aforesaid 
Phdei\ he reversed, annulled, enicl altogether hela for nothing : and 
that he niayv be restored to all things which he has lost by OCCASION 
of the sated judgement. 

April Mth, *S4. ANGUS PATERSON, 


Af yfor Plaintiti fil Krror. 


liv Micdorsed: In the Supreme Court of the United States. 

Andrew J. Coffee, pPif in error, vs. James M. Groover ef al, 
Assignment of errors. Supreme Court U.S. TSS5, October term. 
No. 1281 Andrew J. Cottee. pl tt in error, esx. das. M. Groover & a7. 
Assignment of error. Filed May 3, 1884.0 James HH. MeKenney, 


cle rk. 


Mndorsedon cover: Florida supreme court. No. 1281. Andrew 
J. Coffee, plant in error.es. James M. Groover, Everette P. Groover, 
Thomas J, MelTntosh, Sallie I. Melntosh. (Charles A. Melntosh, (reor- 
Ta (. MeIntosh, & Charles A. Groover & M. Alice Groover, by their 
next friend, James M. Groover. Filed Doth April, ISS. 
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ANDREW J. COFFEE 


VS. 


ICHARLES A. GROOVER, et. al. 


ANGUS PATERSON, 
Attorney for PiaintiT in Error. 


Madison RECORDER, Job Print. Madison, F'a. 


In the Supreme Court of the United States 1887. 


ANDREW |. COFFEE } 
Vs. - Writ of error to Supreme Court of the State of Florida 
JAMES M. Groover, et. al. ' 


STATEMENT OF THE CASE. 

The land in controversy was settled by John Coffee, brother of appellant, prior 
to 1839, and claim. soldto appellant after he came in 1839 he had a part of it clear. 
ed and planted, but the land was not in market. 

When it vas surveyed and put on the market it was entried by Strivling & Me- 
Call, and apellant purchased from them, and had the deed made by Trustees 
of Internal Improvement Fund to himself. (See Record page 36.) 

Charles A. Grooyer had a clearing on part of the land in controversy, andhe 
and A. J. Coffee, appellant, agreed to await the action of Congress in the matter, 
which took place in 1882, but Groover at that time was dead and his wife was his 
executor, and offercd to purchase the land from Coffee for $700.00—to have several 
installments, the first to be paid in one year, and went into possession of the whole 
of the land under this agrreement, but at the end of the year refused to make the 
lirst payment, claiming the land. Coffee then brought suit in Madison county 
where tie land lay. She had it transferred tothe U. 8. Court and the verdict and 
judgment were adverse to her, and Coffee was put in possess.on. Several years 
after that, to-wit: in the year 1880, this suit was brought against Coffee by the 
heirs of Charles A. Groover, brought in Madison County Circuit Court and trans- 
ferred to Jefferson county, and tried by a jury and the verdict in favor of Coffee, 
but the Supreme Court reversed the j.dgment, holding that a srant from the St#te 
of Georgia is superior to the patent from the United States, to territory not be- 
longing to the state of Georgia but to the U.S. As the judgment was not final a 
new trial was had in Jefferson county, and the verdict and judgment was for the 
(,roovers uncer the decision of the Supreme Court. Another appeal was taken 
and the second judgment of the court below was affirmed, making that a final 
judgment. Irom that final judgment of the Supreme Court this appeal is taken, 
or writ Oo: error issued 

ihe priccipal question iavolved in this case, is the boundary between the 
States of Georgia and Florida, and as to the tithe of lands in the State of Florida. 
‘The diviuing ise between the States of Georgia and Florida was at a very early 
period recognized as a line running due east from the junction of the Flint and 
(hattabeciuhec rivers to the Lena of the Saint Mary's river 


Hlodywkiss, statute laws of Georgia, 83. 


Code of Georgia [1881] 7, sec., 21. 

Thompson’s Digest (Fla.) 4, also 584. 

Constitution of Florida (1868) Art., 1. 

Brightley’s Digest U.S. Laws, sec., 2. 

The line was not permanently marked until A. D. 1859. This was done by B. 
F. Whitner on the part of Florida, and G. J. Orr, on the part of Georgia and was 
called the Whitner & Orr line, being the furthest north of all the lines. See plat 
in record page 28. 

There was also a line marked by McNeil which has been noticed by both 
States. The State Legislature of Florida ratified all grants made by the State of 
Georgia that might fall south of the Whitner & Orr line, provided they did not 
come south of the McNeil line. f 

Laws of Florida 1859, chap., 1017. 

There is a neighborhood line still further south cal'*d the Watson line, but is 
not found in the statutes of either State, and is only referred to in the act of Con- 
gress, passed to quiet titles along the line which the United States had not conveyed. 

U.S. Statutes at large 1872, page 52, chap. 451. 

There are none of these acts that give the State of Georgia the right to grant 
the land in controversy, or to make a valid deed. This land lies not only South of 
the Whitner & Orr line, but also south of the McNeil line and was a part of the 
land ceded by Spain A. D. 1819 and the United States had the right to grant this 
land to the State of Florida or otherwise. The Whitner & Orr line is now the ac- 
knowledged line between the States of Georzia and Florida so established and 
fixed by the States themselves 

Laws of Florida [1859] chap. 1017. 

Laws of Florida [1861] Resolution No. 16. 

MeClelland’s Digest, page 952, see's 8 and 11. 


Code of Georgia [1861] pages 6 and 7, secs 17 and 21 


It is the right of independent nations to establish and tix disputed boundaries 
between their respective territories and this right belongs to the several States of 
the American Union with one exception, by the consent of Congress; and persons 
claiming land under grants from the States are subject to the conditions of the 
compact made by the States. 

Poole vs. Fleeger, 4 Peters, 185. 

Rhode Islaud vs. Massachussetts, 12 Peters. 


Garcia vs. Lee, 12 Peters, 511 


The land in controversy was patented by the United States to Florida A. D. 1850. 

Certificate of Hugh A. Corley, Com. Lands and Immigration. This certificate 
is evidence and of the same force that the patent itself would be. 

Laws of Florida 1875, chap. 2063. 

The land had previously been surveyed and as soon as it came into market 
was entered by Stripling & McCall. 

Certificate of D. Eagan, Com. of L. and I. 

Laws of Florida [1875] chap. 2063. 

But they received no deed, only a certificate which they atterwards transferr- 
ed to the plaintiff in appeal who procured a deed to himself from the State and 
is therefore entitled to the land having a perfect chain of titles from the U. 8. 
government to himself. 

See Record page 30, 31, 32, 33 and 34. 

The defendants claim title through the State of Georgia by grants igsued in 1842. 

See Record pages 21, 22 and 23. 

The land in controversy belonged to Spain until 1819 when it was purchased 
by the United States, and Georgia had no more right to convey this land after it 
became the property of the United States than she had when it belonged to Spain, 
and even claiminy it for a long time does not giye title by occupancy. No statute 
of limitations will run against the government. 

Anvell on Lime, sec’s 34 and 27. 


lnited States vs. Hoar. Maso. 21° 


it was conceded by Floridians that the McNeil line was the boundary between 
the two States as that line had been reeognized by the States, alihough not 
adopted. See plat in Record page 28. But have never conceded that Georgia 
had « right to come south of the McNeil line. The Watson line was a private line 
drawn by some individual which cut off a large piece from Florida. See Record 
pege 20 and 30. And if Georgia hasa right to this strip of land, for the same 
renson she might havetaken all of the State of Florida. 

The land in controversy is a part of Florida proved by the plaintiff! in’ error 
und admitted by the defendant nerror. It has been conyeyed by the United 
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States and a ratent issued therefor. 

The line fixed by the States of Florida and Georgia and ratified by Congress is 
north of all the lines. See plat in Record page 28. This line is ratified by Con- 
gress in 1872. See Act of Congress statute at large 1872, page 52, chap 461. 

There is no dispute as to where the boundary line is, or as to the location of 
the land in controversy; it is admitted to be in Florida, and south of the MeNeil 
line, therefore a patent from the United States government to that land is superior 
to all others | 

This case was determined by the Circuit Court of the United States in 1876. See 
Record page 7. 

The suit was brought by A. J. Coffee against Mary J. Groover, Executor of 
Charles E Groover, and she had full power by the will to represent the estate. 

See Record page 19 

And the State Court had no right to try this cause because the United States 
court had jurisdiction of the whole matter. 

Evan’s & Blade vs. Perceful 6, Ark. 428. 


Elliott vs. Piersall. | Peters, 340, also 2 Peters 169 


The first jadgment in this cause was for the plaintiffin crror, by the Cireuit 
Court of the State of Florida, in and for Jefferson county, and the Supreme Court 


of Florida committed an crror in reversing said julem nt. 
Groover et. al. vs. Coffee, 19 Florida. 


It was afterwards tried in the Circuit Cc urt for Jefferson county and the ver- 
dict and judgement for the Groovers, and an appeal taken to the Supreme Court, 
this last judgment was affirmed, which plaintiil in error claims to be erroneous, 

Coffee vs. Groover ct. al., 20 Fiorida, 64, 

The judgments of the Supreme Court should be reversed and the first judy. 
ment of the Circuit Court, of the State of Florida,in and for Jctlerson com.ty, 
rendered in 1882 should be affirmed, 

ANGUS PATERSON, 

Madison, Fla. Attrorney for PhanwtiY in | rror 
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States and a patent issued therefor. 

The line fixed by the States of Florida and Georgia and ratified by Congress is 
north of all the lines. See plat in Record page 28. This line is ratified by Con- 
vress in 1872. See Act of Congress statute at large 1872, page 52, chap 461. 

There is no dispute as to where the boundary line is, or as to the location of 
the land in controversy; it is admitted to be in Florida, and south of the McNeil 
line, therefore a patent from the United States government to that land is superior 
to all others 

This case was determined by the Circuit Court of the United States in I876. See 
hKecord pace i. 

The suit was brought by A. J. Coffee against Mary J. Groover, Executor of 
Charles E Groover, and she had full power by the will to represent the estate. 
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see Record 
And the State Court had no right to try this cause because the United States 
court bad jurisdi tion of the hole matte 
Evan's & Blade vs. Perceful 6, Ark. 428 


Elliott vs. Piersall. 1 Peters, 340, also 2 Peters 160 


The first jucyement in this cause was for the plait tif in « rror, by the Circuit 
Court of the State of Florida, in and for Jefferson county, and the Supreme Court 
of Florida committed an crror in reversing said julen: nt. 

Groover et. al. vs. Coffee, 19 Florida. 


lt was afterwards tried in the ireuit Court for Jefferson COUNTS and the ver- 
dict and judgement for the Groovers, and an eppeal taken to the Supreme Court, 
this last judgment was affirmed, which plaintiil! in error clainve to be erroneous, 

Colfee vs. Groover ct. al.. 20 Kiorida, 64 

The judgments of the Supreme Court should be reverscd and the first judy 
ment of the Circuit Court, of the State of Florida,in and for Jcflerson  eounty, 
rendered in PSS? should be affirmed 

ANGUS PATERSON, 


Madison, Fa. Attteorn ey for binrint in i rro: 
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IN SUPREME COURT 


OF THE 


UNITEDSTATES. 


ANDREW J. Correr, APPELLANT, 
Vs. 


JaMES M. Groover ET AL., APPELLEES, 


This is an action of ejectment, instituted in the Circuit 
Court of Madison county, Florida, by J. M. Groover and his 
brothers and sisters, as the children and heirs at law of Uhas, 
A. Groover, deceased, against Andrew J. Coffee, to recover a 
parcel of land in that county, near the Georgia line, and the 
profits of the land while held by Coffee. The controversy 
grew out of the dispute as to the true boundary between the 
two States. The Judge of the Cirewt Court being disquali- 
fied to try the case it was regularly transferred to Jefferson 
county, tn the adjoining circuit. The jury, ander the charge 
of the court, found a verdict for the defendant, Coffee, and 
after denying a motion for a new trial, the court rendered a 
judgment for defendant upon the verdict. An appeal was 
taken from this judgment to the Supreme Court of Florida, 
and the judgment was there reversed and a new trial awarded. 
This case is reported in 19 Florida, 61. 

The case was again tried in the Circuit Court of Jefferson 
county, under the law as declared by the appellate court, and 
a verdict was rendered for the plaintiffs, and against Coffee, 
for the portion of the land in dispute, claimed by them, and 
five hundred dollars damages, and the court gave judgment 
accordingly. 
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Record, page 48. 


Record, page 49. 


Record, pages 
21 and 22. 
Record, page 30. 
Record, page 33. 


Record, page 37. 


Coffee’s own 
testimony. 
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An appeal was taken by Coffee from this judgment to the 
Supreme Court, but not being perfected within the statutory 
time, it was abandoned and a writ of error was obtained by 
which the same purpose was accomplished, and upon a review 
of the case the judgment of the lower court was affirmed, The 
report of this second review of the case is in 20 Fla., 64. 

The app~llant, Coffee, then petitioned the Chief-Justice of 
the Supreme Court to allow hima writ of error returnable to 
the next term of this court, and the same was allowed January 
29th, 1884, 

No grounds are set forth in this petition why the writ of 
error should be granted, nor do any appear in the order of the 
Chief Justice. In his description of the case, Coffee mentions 
incidentally that there is drawn in question the titles to cer- 
tain lands on the boundary lines between the States of Geor- 
yia and Florida, and that he claimed under a patent issued 
from the Land Office of the United States, while the appellees 
claimed under a grant from the State of Georgia, and that the 
decision was against him, and it is presumed that he obtained 
his writ of error upon these allegations. 

The writ seems to have been granted upon the idea that the 
case Comes under the terms of the Judiciary act of 1789, sec- 
tion 25 re-enacted as section 2 of the act of February 14th, 
1867, and in the belief that it does not, the appellees first de- 
sire to raise the question of the jurisdiction of the court. 

The theory ot the appellant must be that he can bring his 
case to this court because the issue of the patent, upon which 
his chain of title depends, from the United States Land Office, 
was the exercise of an authority under the United States, and 
that the failure of his title amounted to a decision against the 
validity of the patent. There was no decision against the va- 
lidity of the patent, and the act certainly was not intended to 
draw within the jurisdiction cf this court for tinal determina- 
tion every case of ejectment where the failing party traces his 
title back to the government as the original owner, The affirm- 
ative acts or negligence of some subsequent holder may have 
given the advantage to another claimant whose original source 
of title was different. 


In this case the appellee’s chain of title dates from 1842. 
The United States patent issued in 1857, and in the same year 
McCall & Stripling bargained with the Register of Public 
Lands for the State of Florida, for the land, but neither they 
nor those claiming under them ever obtained possession of a 
portion of the lands in dispute, as the record shows, until 1876, 
so that after the title passed out of the government, and after 
the Coffee claim originated, the Groovers held undisputed pos- 
session for nineteen years under a paper title and claim of 
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ownership, a period long enough to make their title good under 
the Florida Statute of Limitations. 

But in the State Courts the case did not necessarily turn 
upon the patent or its effect. Florida’s own actiou vave tothe 
Groovers whatever title she acquired by the patent. 
pressly withheld her lands in this disputed territory from the 
market until the settlement of the boundary line between the 
two States. 

The Register had no power under the State law to make the 
bargain with McCall & Stripling at the time he issued his cer- 
tificate tothem. Later, while attempting to settle the bound- 
ary question, and before she parted with her title, she con- 
firmed the Georgia grants to the Watson line in the occupying 
claimants, This was doubtless intended to be, and was an in- 
ducement to Georgia to make the final settlement, which was 
not favorable to her. 

There is nothing in the charge of the Judge of the Cireuit 
Court, which controlled the verdict and judgment to show why 
the Groover chain of titles was preferred to the Coffee chain 
and this court will not entertain jurisdiction, if the jadgment 
of the State Court can be sustained by some proposition in the 
record, of which it has exclusive jurisdiction, 

It is manifest, from the opinion of the Supreme Court of 
Florida, that the judgment was there sustained upon the 
ground that Georgia had a right to grant the land superior to 
that of the United States, and if this court takes jurisdiction 
of the case, it is believed that the judgment will be here 
affirmed upon the same ground. 

The land in controversy was never in fact a part of the State 
of Florida till the Orr and Whitner line, which lies north of 
both the McNeil and Watson lines, was agreed upon by the 
two States as the boundary line, and this agreement became 
effective by the implied ratification of Congress in 1872. 

Georgia settled the questions between her and the General 
Government as to the public lands within her borders by a sol- 
emn agreement April 24th, 1802, by which she ceded to the 
United States her territory west of the Chattahoochee river, 
and the government, among other things, agreed to extinguish 
for the benefit of Georgia the Indian claims to lands within her 
remaining territory. This was accomplished by different trea- 
ties with the Indians. The one which included the land in dis- 
pute was made at Fort Jackson, August 9th, 1814, by General 
A. Jackson with the Creeks, The territory then acquired by 
the legislative action of Georgia became Irwin county in 1818, 
and from it Thomas, Brooks and other counties were set off in 
later years. At this time Florida was a Spanish province. 
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Her northern boundary had never been established, Its termi- 
nal points only through this section were defined, 

W hatsoever southern houndary Georgia had at this time was 
maintained and supported by the General Government. 

The survey attached to each grant to James Groover in the 
record of this case shows that Georgia was in possession of the 
land here claimed as a part of her county of Irwin July 2d, 
1820, and that her surveying party was then laying it off into 
lots preparatory to its sale. This was prior to the ratification 
of the treaty between the United States and Spain, which re- 
sulted in the purchase of Florida. 

Spain ratified this treaty October 24, 1820, and the United 
States February 19, 1821. 

Thus it appears that the United States did not purchase the 
territory here in dispu'e from Spain, bat at the exchange of 
flags Georgia held it as part of her original territory in whieh 
the government had for her benefit extinguished the Indian 
claim. 

Georgia held this land for more than 21 years after her sur- 
vey, and rranted it, January 1, 1842, to James Groover, who 
took possession at once under his grant, and he and his gran- 
tees held it without interruption from that time till 1876. 
James Groover conveyed to Thomas A. Groover, Thomas to 
Charles A. Groover. Charles died in 1866, and his children 
and heirs at law instituted this suit. The possession remained 
in these parties without interruption till 1876, 


The testimony and contemporaneous history show that dur- 
ing this period Georgia exercised her jurisdiction and sover- 
elgnty over the territory south of the boundary line as since 
established, as far as the southern boundary of the land herein 
disputed, which is the Watson line. Under these circumstances 
the grants were made by a government de facto, and we think 
de jure, until she relinquishes her right and as such they are 
valid and the rights so acquired are respected and sacred, 


Such was the decision of the Supreme Court of Florida, 
The Congress acted in th's spirit in ratifying the agreement be- 
tween the States by yielding all claim of the government to the 
lands between the McNeil and Watson lines to the Georgia 
grantees, and the McNeil line is now omitted from the Georgia 
maps. And in 1860 Congress arranged for a settlement of all 
property rights growing out of the unadjusted boundary be- 
tween the two States whenever the boun‘ary line should be 
finally surveyed and confirmed. The situation of the land in 
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litigation appears on the plat in the record and is. there. sur, -Record, page 56. 
rounded by red lines. 


In view of the fact that the Supreme Court of Florida bas 
twice carefully examined and discussed the points as here pre- 
sented, and has cited many authorities in support of the con- 
clusions reached, it is not deemed necessary to do more than 
cite some of the authorities bearing upon the case, and ask that 
this court consider the cases in 19 and 20 Florida, and the cita- 
tions there, which may not be included in this brief. 


It remains only to consider the alleged errors mentioned ‘by 
appellant in his assignment of errors. Th se are four in num- 
ber: 


1. The first assumes that the State court decided that a grant 
for land issued by the State of Georgia is superior to a patent 
issued by the United States for the same land, the same being 
situated within the territorial limits of Florida. 


2. The second is substantially the same as the first, and both 
are included in the fifth alleged error of the Circuit Court, 
whicli was argued before the Supreme Court of Florida. 


It is probably unnecessary to do more than to refer to what 
the Supreme Court says with reference to this: “ We do not 
understand this to be the ruling of the court in substance or in 
effect.” 

3. This alleged error is based upon the idea that the State 
courts improperly took jurisdiction of the case after the matter 
of controversy had been tried in the United States Circuit Court 
having jurisdiction between the appellants and the executrix 
of Charles A. Grover. This must be based upon the plea Record, page 16. 
which was denomimated in the court below as a plea to the 
jurisdiction, but which was, in reality, a faulty plea of res judi- 
cata, ‘This is certainly a matter that cannot be here reviewed, 

If it could it is enough to show that under the Florida statute 

all defences of this nature can be set up under the plea of not 
guilty, and the special plea of this matter was unnecessary and 

the demurrer thereto was sustained. The record is badly made 

up, but a careful examination will show that it was tried upon Record, pages 
the general issue, all other pleas having been withdrawn or _ 
overruled, The appellant might, under this issue, have urged 
this defence and introduced evidence to sustain it, and it there 

had been any case tried elsewhere that was decisive of this, 
and that bound these parties, it should have been shown by 
proper evidence. The record shows that no such evidence was 
offered, 

4. This is a general allegation that the jadgment should have 


20 Fla., 79. 
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been for Coffee and not for the Groovers, but no reasops are 
given so that there is nothing to controvert beyond what has 
already been discussed. 


y¢ 
L Sx, | a = Pod 
(Wericsco ©. W. EVENS, 
ome —_——~_ Attorneys for Appellees. 


{33" Note.—The pages referred to in the Record are those of the 
printed copy. 


JURISDICTION OF THIS COURT. 


Sec. 2. ‘* That a final judgment or decree in any suit in the highest court of a 
State in which a decision in the suit could be had, wherein is drawn in question the 
validity of a treaty or statute of, or an authority exercired under, the United States, 
and the decision is against their validity, or where is drawn in question the validity of 
a statute of or an authority exercised under any State, on the ground of their being 
repugnant to the Constitution, treaties, or laws of the United States, and the decision 
is in favor of such, their validity, or when any title, right, privilege,or immunity is claimed 
under the Constitution, or any treaty or statute of or commission held, or authority ex- 
ercise€ under the United States, and the decision is against the title, right, privilege, 
or immunity specially set up or claimed by either party under such Constitution, treaty, 
statute, commission, or authority, may be re-examined and reversed or affirmed in the 
Supreme Court of the United States upon a writ of error,” &c., &e. 

United States Statutes at-Large, 1867, vol. 14, page 386, sec. 2; amendment of 


act of 1789, Statutes-at-Large, vol. 1, page 85, section 25. 


The plaintiff in error claims title under a patent from the United States, and the 


decision of the State court is against it. 


Sec. 2. ‘* That the titles of Jona fide holders of land under any grant from the 
State of Georgia, which land may fall in this State by the foregoing line,* are hereby 
confirmed and conveyed to the holders, so far as any right may accrue to this State: 
Provided, Nothing herein shall apply to lands to which citizens of this State may 
claim title south of what is known as the McNeil line.” 

Fla. Laws, 1859, chap. 1017, sec. 2, pamphlet, adjourned session, 1859, page 28. 


‘* That the titles to all lands lying south of the line dividing the States of Georgia 
and Florida, known as the Orr and Whitner line, lately established as the true bound- 
ary between said States, and north of the line run by Georgia, known as the Watson 
line, being all the lands lying between said lines, be, and the same are hereby, con- 
firmed, so far as the United States has title thereto, in the present owners deriving 
titles from the State of Georgia.” 

U. S. Statutes at-Large (1872), page 52, chapter 91. 


a 


* The Whitner and Ofr line, referred to in Sec, 1. 
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UNITED STATES VS. STATE OF LOUISIANA, 
In the Court of Claims. 
THe STATE OF LOUISIANA ) 
iy # 
Tue Unrrep Srates. } 
| — Prtition.— Filed Sept yale ;’ “A(). "O46 el. fF. 


To their honors the judges of the Court of Claims : 


The petition of the State of Louisiana respectfully shows as follows, 


to wit: 

I. That section Vo of an act of Congress entitled “An act to enable 
the people of the Territory of (.rleans to form a constitution and State 
government, and for the admission of such State into the Union on an 
equal footing with the original States, and for other purposes,” approved 
February tam. 3813. Vas, 55. oe p. © fl. reads as follows, to wit: 
“And be it further enacted, that tive per centuni of the net proceeds of 
the sales of the lands of the United States, after the first day of Janu- 
ary, shall be applied to laying out and constructing publie roads and le- 
vees, in the said State, as the legislature thereof may direet.” 

I]. ‘Phat by and under the terms of said act there is now due your pe- 
titioner the sum of forty-three thousand seven hundred and twenty- 
eight dollars, which sum has been duly ascertained and certified according 
to law; but instead of being paid over to vour petitioner, as by legal right 
it should be, the same has been credited without lawful authority, as will 
be hereinafter fully set out, upon certain alleged demands, for which your 
petitioner is in nowise legally liable. 

IIIf. And your petitioner further shows that, by sections I and [I of 

the act of September 28th, 1850, 1X S. L., ). 519, entitled “An act 
2 to enable the States of Arkansas and other States to reclaim the 

‘swamp lands within their limits,” it is enacted that the Secretary 
of the Interior shall make out lists and plats of all swamp and overflowed 
lands, made unfit thereby for cultivation, which shall remain unsold at 
that date, and grant them to the State ; that at the request of the governor 
a patent shall issue to the State, and that on. that patent the fee simple 
shall vest in the State. And by section [V of the same act its provisions 
are extended to and their benefits conferred upon each of the other States 
of the Union, in which swamp or overflowed lands are situated. 

These lands, not being definitely located, were in many cases innocently 
taken up by individuals, who received title therefor from the General Land 
Office, and to remedy this difficulty Congress enacted the act of March 2d, 
1855, XS. L., p. 634, by section IL whereof it is provided: “ That upon 
due proof by the authorized agent of the State or States, before the Com- 
missioner of the General Land Office, that any of the lands, within the 
true intent and meaning of the act aforesaid, the purchase money shall be 
paid over to the said State or States ;”’ that by and under these provisions 
of said laws there is now legally due and owing to your petitioner the sum 
of twenty-seven thousand six hundred and fifty-seven 4, dollars, which 
said sum has been duly and legally ascertained and certified ; but instead 
of being paid over to your petitioner, as by legal right it should be, the 
same has been credited without lawful authority, as will be hereinafter 
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fully set out, upon certain alleged demands, for which your petitioner is 
in nowise legally liable. 

[V. That by an act of Congress of August 5th, 1861, entitled “An 
act to provide increased revenues from imports, to pay interest on the 
public debt, and for other purposes” (XII 8S. L., 292), a direct tax of 

twenty millions of dollars was laid upon the United States, and 
3 apportioned to the States, the apportionment to Louisiana being 

three hundred and eighty-five thousand eight hundred and sixty- 
six and two-thirds dollars. 

That in said act elaborate machinery is provided for the collection of 
these apportionments from the people of the United States resident in the 
different States respectively. 

That subsequently, to wit, on June 7th, 1862, there was enacted by 
Congress “An act for the collection of direct taxes in insurrectionary dis- 
tricts within the United States, and for other purposes,” in the first sec- 
tion whereof it is provided that the direct tax apportioned among the 
several States and Territories respectively shall be apportioned and charged 
in each State and Territory ” 2s they were enumerated and valued under 
the last assessment and valuation thereof made by the State prior to Jan- 
uary Ist, 1861. “And each and every parcel of the said lands, according 
to said valuation, is hereby declared to be, by virtue of this act, charged 
with the payment of so much of the whole tax laid and apportioned by 
said act upon the State or Territory wherever the same is respectively 
situated, and shall bear the same direct proportion to the whole amount 
of the direct tax apportioned to said State or Territory as the value of 
said parcels of land shall respectively bear to the whole valuation of the 
real estate in said State or Territory according to the said assessment and 
raluation.” ‘That said tax was a direct tax, laid in accordance with the 
provisions of the Constitution of the United States. 

V. That of the apportionment of Louisiana a large amount was col- 
lected directly from citizens who were real estate owners, to wit: About 
two hundred and sixty-eight thousand five hundred and fifteen A; 
dollars ; the State of Louisiana never having in any manner assumed 

liabilities for any portion of said tax whatever, as it was provided 
4 in the first-cited statute States might do as to this apportionment 
to them respectively. 

But Louisiana being a State in insurrection, and there being no pro- 
Vision in the second statute cited, to wit, the one for collection of the tax 
in States in insurrection for the assumption of the tax by these States, it 
was, of course, impossible for the State of Louisiana in any wise to have 
assumed such liability, or in any manner whatsoever to have become 
legally liable for said tax or any portion thereof. 

VI. That notwithstanding the State of Louisiana is not, and never was, 
in any mode or form liable for said direct tax, or avy portion thereof, 
nevertheless, by some legerdemain of book-keeping, or of legal construc- 
tion, an account has been opened on the books of the Treasury Depart- 
ment against the State of Louisiana, and the whole amount of the appor- 
tionment of said direct tax charged up against that State. Then the State 
is credited with the aggregate of the amounts collected from individuals 
owning real estate in said State, and then the sums alleged to be due to the 
State in paragraph II and III of this petition have also been credited, as 
aforesaid, against the liability for the balance of this direct tax. 


-o- 
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VII. That demand has been duly made upon the Treasury of the 
United States for the payment of the sums due to the State of Louisiana 
as alleged in paragraph [1 and III hereof, but the same has been refused, 
upon the ground and for the reason, as assigned, that the same have been 
duly credited to the State of Louisiana for and on account of her liability 
to the United States for the balance of these direct taxes. 

VIII. That no assignment or transfer of said claim, or of any part 

thereof, or interest therein, has been made except as stated herein, 
5 Wherefore your petitioner pravs judgment for the sum of sev- 
enty-one thousand six hundred and forty-three 46, dollars 
MARLE & Pvueu, 
Plaintiff’s Attorneys. 
STATE OF LOUISIANA, 
City ot New Orleans, S83 

Before me, a notary public of said State, in and for said city, person- 
ally came this day, 16th September, L886, who is personally known to 
me, and being first duly sworn, deposes and says, that he is the governor 
of the State of Louisiana, and that he has read the annexed petition and 
that the matters and things herein set out as of his own knowledge are 
true, and that the others therein set out he believes to be true. 

S. D. McENeEry, 
(,overnor of Louisiana. 


Sworn to and subscribed before me, this 16th day of September, 1886. 
|SEAL. | B. F. Bryan, 
Notary Public. 


6 I | .— Def ndant’s motion to dismiss for want of ui iscliction. Filed 
November 12, 1886. 


Now come the defendants and move to dismiss the above-entitled cause 
cause for want of jurisdiction, for the following reason : 

Because this court has neither original nor concurrent jurisdiction under 
the Constitution and laws of the United States to hear and determine a 
cause in which a State is a party in a suit against the United States. 

H. J. May, 


Assistant Attorney. 


7 I I 1 .— Order of the court overruling motion to dismiss, and opinions 


thereon. 


At a Court of Claims held in the city of Washington, D. C., on the 
24th day of January, A. D. 1887: 

It was ordered that the motion of the defendants to dismiss the claim- 
ant’s petition for want of jurisdiction be overruled. 


S Opinion on motion to dismiss. 


RicHArpsON, C. J., delivered the opinion of the court: 

The claimant, by petition filed September 20, 1886, presents claims 
founded upon two acts of Congress. 

The defendants red lismiss, “ because,” as alleged, “this t 

ie defendants moved to dismiss, “ because, as alleged, Ms cour 

has neither original nor concurrent jurisdiction under the Constitution and 
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laws of the United States to hear and determine a cause in which a State 
is a party in a suit against the United States.” 

Article 2, section 3, of the Constitution provides that, “in all cases at 
fecting ambassadors, other public ministers and consuls, and those in which 
a State shall be a party, the Supreme Court shall have original jurisdic- 
tion.” 

As to this clause it has been authoritatively decided, by the unanimous 
opinion of the Supreme Court, that it does not confer upon that court ex- 
clusive jurisdiction in such cases, and that it is within the power of Con- 
gress to grant to inferior courts of the United States jurisdiction in cases 
v vere the Supreme Court has been vested by the Constitution with original 
jurisdiction only. (Ames v. Kansas, 111 U.5., 449.) 

And if the Constitution were otherwise interpreted, parties might still 
waive their constitutional privileges. The seventh article of amendment 
provides that ‘‘in suits at common law, where the value in controversy 
shall exceed twenty dollars, the right to trial by jury shall be preserved,” 
but it has long been’ provided by statute that issues of fact may be deter- 
mined by the court, without the intervention of a jury, where the parties 
in writing waive the jury (Rey. Stat., 649); and even independently of 
‘that statute, parties might always have waived trial by jury. (Hender- 
son’s Distilled Spirits, 14 Wall., 44, 43.) 

We have no doubt that Congress may submit controversies of the United 
States with States to any tribunal, judicial or otherwise, which the States 
may be willing to accept. 

The assistant to the Attorney-General argues that concurrent jurisdic- 
tion has never been granted to the Court of Claims to hear and determine 
eases in which the claimants are States of the Union, and he cites Revised 
Statutes, section 687, as showing that to the Supreme Court alone is 
granted jurisdiction of such cases. 

That section is as follows: 

“Sec. 687. The Supreme Court shall have exclusive jurisdiction of all 
controversies of a civil nature where a State is a party, except between a 
State and its citizens, or between a State and citizens of other States, or 
aliens, in which latter cases it shall have original, but not exclusive juris- 
diction.” 

The answer to the objection to the jurisdiction of this court on account 
of that section is manifest. It has no application to claims against the 

United States, because Congress has never consented that the Gov- 
9 ernment may be sued except in this forum and in a way and upon 

causes of actions specially pointed out. There are not now and 
never have been any “controversies” with the United States “ of a civil 
nature where a State is a party” to which this section could apply, and 
Congress in enacting the provisions of that section did not contemplate 
suits against the United States, which, at the time of its first adoption, 
were unknown in this country. 

That section and the constitutional provision upon which it is founded 
evidently refer to suits in which one party or the other is involuntarily 
drawn, and not to those which may result from agreement, as do all suits 
in this court. It was said by Mr. Justice Bradley in Russell vy. The 
United States (13 Wall., 664, and 7 C. Cls. R., 273), “the erection of the 
Court of Claims itself, and the giving to parties the privilege of suing the 
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Government therein, though dictated by a sense of justice and good faith, 
were purely voluntary on the part of Congress.” 

In the present case the claimants and the defendants are here volun- 
tarily by act of Congress (if the former be included in the terms of the 
general jurisdiction act, as we think they are), and neither can object to 
what they have agreed to. 

The assistant to the Attorney-General further insists that section 1059 
of the Revised Statutes, under which the present action is instituted, does 
not include claims by States. That section provides that “ the Court of 
Claims shall have jurisdiction to hear and determine the following matters: 
First. All claims founded upon any law of Congress, or upon any regu- 
lation of an Executive Department, or upon any contract, expressed or im- 
plied, with the Government of the United States.” * * 

It is true that States are not mentioned, and it is equally true that no 
parties whatever are specifically named. The court is given jurisdiction 
over the subject-matters therein described, and no parties having claims 
coming within the classes enumerated are excluded, except aliens in certain 
cases. (R.S., sec. 1068.) It is the subject-matter, and not the parties, 
which determines the jurisdiction. Corporations, counties, towns, and 
cities are not mentioned, and yet their right to bring actions in this court 
has never been questioned. Many cases by corporations have been main- 
tained here and in the Supreme Court on appeal. (New Bedford and 
New York 8 ler Company, 14 Wall., 671, affirming the judgment of 
this court, 5 C. Cls. R., 270; Home eto Company, 22 Wall., 99, 
and 8 ©, Cs. T. 449; State National Bank and Merchants’ National 
Bank, of Boston, 96 U.S. R., 30, and 10 C. Cls. R., 519, and others more 
recent. ) 

A State is a publie corporation (Walker’s American Law, sec. 92), mak- 
ing contracts, entering into obligations, and doing business in many things 
like individuals, and in all those matters they have the same rights and 
remedies in court as do individuals under like circumstances, and general 
laws usually apply to them in like manner. It is stated in Dillon on 
Corporations, sec. 31 (14), upon the authorities there cited, that “a State, 
as it can make contracts and suffer wrongs, so it may, for this reason, and 
without express provision, maintain, in its corporate name, actions to en- 
force its rights and redress its injuries.” 

Three cases in which States are claimants have been brought in this 
court, one under the veneral jurisdiction act (State of Texas Case, 7 C. 
Cls. R., 301), and two under the Bowman act, which in like manner con- 

fers a peculiar jurisdiction over subject-matters without naming the 
10 parties, (State of Illinois and State of Texas, 20 C. Cls. R., 

$42,394.) In each of these three cases the Attorney-General sub- 
mitted to the jurisdiction of the courts without objection, and up to this 
time it seems to have been conceded on all sides that a State might main- 
tain an action in this court. This is the first case in which the jurisdic- 
tion has been questioned. 

Attornev-General MacVeagh had no doubt of the right when, in 1881, 
he advised the Secretary of the Treasury to retain out of an sss beath es 
for the State of Kansas a sum sufficient to cover a controverted claim in 
favor of the United States,in order that the State might institute an aetion 
in the Court of Claims, where the claim of the Government could be 
pleaded as a set-off and judicially determined. (A VIL Op. Att’ys-Gen.) 
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There is no good reason why a State should be excluded from the right 
of suing in this court like other claimants. The court was established not 
only to furnish a tribunal for the benefit of claimants but to relieve Congress 
from the burden of investigating controverted claims against t1e Govern- 
ment. If a State could not sue here it could go to Congress and nowhere 
else for redress, and to that extent the expected relief would be defeated. 
We cannot, by construction and implication, find that Congress, in the acts 
conferring general jurisdiction over certain subject-matters, intended to 
exclude States from its benefits. 

The motion to dismiss is overruled. 


Nort, * delivered the following opinion : 

Upon the defendants’ motion to dismiss this case for want of jurisdic- 
tion, I have reached the following conclusions ° 

(1) Jurisdiction relates both to the subject-matter of the action and the 
person of the parties. When a court is invested with jurisdiction of the 
subject, any person having capacity to bring an action may enter the court 
in the character of plaintiff, and maintain his action, unless there be some 
express restriction W hich exeludes him from the court. 

(2) The ease of Ames v. The State of Kansas (111 U.S. R., 465) seems 
to me conclusive as to the right of a State to sue in courts in which it is 
not liable to be sued ; i. ¢., to enter a court as plaintiff, though the court, 
being without jurisdiction of the person of the State, could not compel it 


to come in as defendant. 


(3) The language of the judiciary act (1 Stat. L., p. #3, § 15), taken 
literally, does certainly confer upon the Supreme Court “ exclusive juris- 
diction,” save in certain excepted cases, of which this case is not one; but 


the judiciary act was not obligatory upon Congress, and did not preclude 
Congress from subsequently creating a tribunal in which a State might vol- 
untar|il]y enter as plaintiff, and, like other bodies corporate having capac- 
ity to sue, maintain an action against the General Government; and there 
is nothing in the act creating this court to indicate that the several States, 
and no other persons, natural or corporate, shall be excluded from the legal 
redress which it was intended to give. Finally, this court is but a chan- 
nel to the Supreme Court, the United States having an appeal in every 
ease, and the question of the claimant’s rights and the question of this 
court’s jurisdiction can be considered there at the same time, 


1] IV .—General traverse.—-Filed March 19, 1886. 


And now comes the Attorney-General, on behalf of the United States, 
and answering the petition of the claimant herein, denies each and every 
allegation therein contained ; and asks judgment that the petition be dis- 
missed. 

And as to so much of the said petition as avers that the said claimant 
has at all times borne true faith and allegiance to the Government of the 
United States, and has not in any way voluntarily aided, abetted, or given 
encouragement to rebellion against the said Government, the Attornev- 
General, in pursuance of the statute in such case provided, denies the 
said allegations, and asks judgment accordingly. 

Rosert A. Howarp, 
Assistant Atturney-General. 
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12 V .—Plea of set-off and plea to the jurisdiction—Filed March 31, 
1887. 


> | 
DEFENDANTS SPECIAL PLEA OF SET-OFF., 


The defendants, for special answer to the claimant’s petition by way of 
set-off, say that at the time of the filing of the petition herein and long 
prior thereto the said claimant was, and is now, indebted to the defend- 
ants in the sum of $316,676.13 as a balance of direct tax, under the act 
of Congress approved August 5, 1861, entitled “An act to provide in- 
creased revenue from imports, to pay interest on the public debt, and for 
other purposes,” and that section 1766 of the Revised Statutes of the 
United States provides “that no money shall be paicl to any person for his 
compensation who ts in arrears to the United States until he has accounted 
for and paid into the Treasury all sums for which he may be hable,” &e. 

Wherefore the defendants pray that $74,784.45 may be set off against 
the petitioner’s claim herein, and that the defendants may have judgment 
for the residue of said $516,676.13, to wit, $243,891.68. 


13 SPECIAL PLEA TO THE JURISDICTION OF THE COURT, 


Now come the defendants and move to dismiss certain items of the claim 
herein, founded upon the provisions of the acts of Congress approved 
March 2, 1855, and March 3, 1857, entitled “An act for the relief of pur- 
chasers and locators of swamp lands.” (9 Stat. L., p. 519; 10 ibid., p. 
634), for the reason that the same were not presented to the Court of 
Claims within six years after they first acerued. They are as follows: 
Report No. 45789, for $1,340.84 (Ree., p. 28); Report No. 45790, for 
$3,500.70 (Ree., pp. 30-1); Report No. 45791, for $4,758.24 (Ree., pp. 
dd dt) 5 Report No. 45792, for $5,837.95 (Ree., pp. 36-37); Report No. 
46035, for $6,448.71 (Ree., pp. 359-40) ; Report No. 43036, for $1,350.41 
(Ree. pp. 42-43); Report No. 46290, for $4,421.21 (Ree., pp. 45-46); 
Report No. 46356, for $2,457.14 (Ree., pp. 48-49). 

Heser J. May, 


Assistant’ Attorney. 


Kiled Mar. 31, 1887. 
14 VI. Motion to amend petition —Filed April 26, 1887. 


To the honorable the judges of the Court of Claims: 

Now comes the plaintiff, by his attorneys, Earle and Pugh, and asks 
leave to amend the petition in the following particular, to wit: That the 
prayer for judgment be the sum of seventy-one thousand three hundred 
and eighty-five dollars and eighty-three cents (71,585.83), instead of the 
sum of seventy-one thousand six hundred and forty-three +4, dollars. 

MARLE AND PUGH, 
Attys for PPF. 
April 25, ’87. 


Allowed in open court May 2, 1887. 


W.A. B.. Gd. 
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15 V I1.—Findings of fact and conclusion of law. 
FINDINGS OF FACTS. 
The court, upon the evidence, finds the facts as follows : 
I. 


That the amount found due by the Commissioner of the General Land 
Office, June 30, 1885, to the State of Louisiana from the United States, 
on account of indemnity for swamp lands purchased by individuals within 
said State prior to March 3, 1857, is $23,855.04. (9 Stat. L., 510; 10 
ib., 634; 11 ib., 251.) 


LI. 


That tne amount found due by said Commissioner to the State of Lou- 
isiana from the United States on account of the 5 per centum fund, 
accruing between July 1, 1882, and June 30, 1886, is $47,530.79. (2 
Stat. L., 641.) 
; IL. 


Total amount found due said State on account of both funds, $71,385.83. 
iV. 


That the First Comptroller of the Treasury, at. different times previous 
to the filing of the petition in this suit, admitted and certified the sums 
aforesaid to be due to the said State on account of the 5 per cent. fund 
and the indemnity for swamp lands purchased by individuals within said 
State, but directed the said amounts to be credited on an account which 
had been opened in the Treasury Department against said State charging 
her with the direct taxes assessed under the acts of Congress of 1861 and 
1862. ‘The sums were credited as directed. | 


V. 


That no proof was adduced or filed before the Commissioner of the 
General szand Office showing the swampy character of the lands sold 
to individuals for which indemnity is asked by the agent of the State of 
Louisiana, but the Commissioner resorted to the field notes of the public 

surveys of the surveyor-general for such proof. This method of 
16 proving the swampy character of the lands had been resorted to 
by the Commissioner as early as 1850, and was adopted by him as 
proof of the swampy character of the land for which indemnity is asked 
in this case, 
CONCLUSION OF LAW, 


Upon the foregoing findings the court holds, as conclusions of law, that 
the State of Louisiana is entitled to recover the sum of $47,530.79 under 
the law of 1811, and the sum of $23,855.04 under the act of 1855. and 
that the counter-claim of the defendant be dismissed. 


\ 


© 


UNITED STATES VS. STATE OF LOUISIANA, 
Vil [.—Opinion. 


WELDON, J., delivered the opinion of the court : 

The State of Louisiana, in September, 1886, filed a petition in this court, 
alleging against the United States two causes of claim, the first founded on 
the statute of February 20,1811, entitled “An act to enable the people of 
the Territory of Orleans to form a constitution and State government” 
(2 Stat. L., p. 641), the last section of which reads as follows : 

“And be it further enacted, That 5 per centum of the net proceeds of 
the sales of the lands of the United States after the first day of January 
shall be applied to laying out and constructing public roads and levees 
in the said State as the legislature thereof may designate.” 

The second cause of action as alleged is founded on the act of Septem- 
ber 28th, 1850, entitled “An act to enable the State of Arkansas and other 
States to reclaim the swamp land within their limits” (9 Stat. L., 519); 
and the further statute of March 2d, 1885, entitled “An act for the relief 
of purchasers and locators of swamp and overflowed land” (10 Stat. L., 
604). 

Under the first act it is alleged the defendants owe the petitioner the 
sum of $47,530.79, and under the latter the sum of $25,855.04, aggre- 
gating the sum of $71,385.83. 

To these claims the United States interpose, first, the statute of limita- 
tions as to the demand under the act of March 3, 1855, and, second, a 
counter claim «s to the alleged right under both statutes. 

The statute of limitation, within which suits must be brought of the 
character disclosed by the petition, prescribes a limitation of six years ; 
and if prior to September 20, 1880, the claimant’s cause of action was com- 
plete and consummate, then the objection is well taken, and as to the de- 
mand under the act of 1855 the petition must be dismissed. (Rev. Stat., 
§ 1069.) 

The statute of 1855 was passed to remunerate the States for land located 
by grants from the United States for lands which, from their character as 
swamp and overflowed land, had become the property or right of the State 
under provisions of the act of September 28, 1856, commonly known as 
the “Swamp land act;” and, to effectuate that policy, it is provided in 
the second section of said act of 1855: 

“That upon due proof, by the authorized agent of the State or States, 
before the Commissioner of the General Land Office, that any of the land 
within the true intent and meaning of the act aforesaid has been sold by 
the General Land Office, the purchase-money shall be paid over to the 
said State or States.” 

The questicn arises under the various acts, at what time did the claim- 
ant have a right to bring suit in this court under the law of our general 

jurisdiction? If the two acts, the one of September 20, 1850, and 
17 the one of March, 1855, made consummate its right, then long 

before the petition was filed the limitation had ceased, and the 
petitioner is now without remedy in the judicial department of the Gov- 
ernment. If the right to sue was under said acts merely inchoate, and 
did not mature until the happening of a subsequent event, then the right 
to sue became perfect upon the happening of that event; and the limita- 
tion of six years commences from the date of the event. If, in the ab- 
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sence of any action upon the part of the Commissioner of the General 
Land Office, the claimant had brought suit, would not a plea embracing 
the facts contemplated by the second section of the act of 1855 be a good 
plea in bar? If so, then the right of action was not complete under the 
acts of 1850 and 1855, unaided by the agency of the Commissioner of the 
General Land © flice under the second section of the act of 1850, 

When the right of action depends upon a contingency, the statute does 
not begin to run until the contingency happens. (Jones v. Lightfoot, 10 
Ala., 17.) It is a general rule that the statute of limitations begins to 
run from the time when the right of action aecrued. (Odlin v. Green- 
leaf, 8. N.,270; Hall v. Vandegrift, 3 Binn., 374; Withers v. Richardson, 
5 T. B. Monr., 94.) 

The cxuse of action legally stated by the petition, and sustained by the 
facts, in its unity, is composed of the rights of the claimant, originated by 
the act of LSod, recognized and enlarved by the act of L855). anc cousuMm- 
mated bv the agency of the Commissioner of the General Land Otfice 
under the second section of the last-nam«e dl ACT. 

But aside from the provisions and phraseology of the second section of 
the act of 1855, what are the rights of the claimant in relation to its cause 
of action for the recovery of the proceeds of the sale of lands sold in 
violation of the petitioner's right under the act of September 28, 1850? 
The grant made in the act of 1850 was never revoked, but was recog- 
nized by the act of 1855: and the sales of lands by the United States 
after the passage of the law of 1850 was a sale by the grantor of the prop- 
erty of the grantee, a sale of the holder of the legal title in violation of 
the rights of the equitable owner; so that the proceeds of the lands be- 
came, in the hands of the Government, a trust fund, and as such would 
be unaffected by the statute of limitations until there was a disavowal of 
the trust by the refusal of the trustee to recognize the rights of the cestui 
que trust. 

The law of 1855 did not assume to revoke or invalidate any of the 
guarantees ancer the law of 1850, but simply to prov ide that the proceeds 
of the sale of swamp land should stand as the equitable representative of 
the land sold by the Government, in violation of the purposes of the aet 
of 1850. It is not necessary to invoke the doctrine of trust to sustain the 
jurisdiction of the court, and we only refer to it as tending to strengthen 
the reason in favor of our jurisdiction. As will be seen by the findings, 
the act of the Land Commissioner, which under the law made the cause 
ot action complete, did not occur be youd SIX years from the brim ging of 
the suit; so that the cause of action accrued to the elaimant within “the 
limitation prescribed by section 1069. The statute of limitations as to 
the claim under the act of 1855: being disposed of, the claim, in its 
entirety, is submitted to the consideration of the court upon its merits 

as a legal demand against the Government. The affirmative 
18 right of the claimant to recover under both laws the sum of 

$71 385.83 is not seriously disputed, and the controversy arises as 
to the payment of it by the : applic ation of the set-off or counter-claim. 

Having examined the claim of the petitioner as to the objections urged 
by the defendants, we now consider the set-off filed as a counter-c laim 
against the petitioner. The Government officers insist that there is due the 
United States, under the act of August 5, 1861 (12 Stat. L., 292), commonly 
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known as the “ Direct-tax Act,” a sufficient amount to discharge the lia- 
bility of the United States to the claimant, because of the delinquency of 
the defendants in the payment of the proceeds under the various statutes 
herein stated. As against the set-off, it is urged that the fund represented 
by the amount due to the claimant is in the hands of the State of Louisiana, 
a trust fund, to be used for a specific and definite purpose; and that what- 
ever may be the legal liability of the State for the unpaid amount of the 
direct tax, it is not a proper matter of set-off in this proceeding ; that the 
tax is not a legal liability on the part of the State, but a delinqueney on 
the part of the citizens of the State of Louisiana; that Congress never in- 
tended that it should bea tax against the State unless voluntarily assumed 
by the State, and that under the Constitution it is not within the consti- 
tutional power of Congress to assess a tax against a State in its political 
and municipal capacity. We will consider some of the points made in the 
inverse order stated: 

The power of Congress to pass a direet-tax act, and so apportion the tax 
as that in law it becomes an assessment against the State as a political de- 
partment of the Government, involves a discussion as to the constitutional! 
structure and mold of the Government, and might be very pertinent in 
this connection were it not for our conclusions as to the statute originating 
and recognizing the subject-matter of the counter-claim. Whatever may 
be said of the power of Congress in the abstract, it is sufficient in this ease 
to hold that by the policy and purpose of the act of 1861 Congress in- 
tended to distribute to the State of Louisiana the sum of $385,886.67 as 
its share of the $20,000,000 levied by the act of 1861 to be collected 
from the citizens of the United States living in that portion of the United 
States known as the State of Louisiana, The assessment was made against 
and upon the property of citizens of the United States, and dealt with in- 
dividuals, except as to the mere mode of distribution. 

[t was an application of that theory of constitutional law which holds 
that the powers of the General Government operate with reference to the 
scheme of lederal authority, upon the individual citizen inhabiting the ter- 
ritory of the United states, as plainly indicated by the means it provided 
for the assessment and collection of the tax. 

The tifty-third section of the act of 1861 provides for a condition upon 
which the claim of the Government is predicated in this case, clearly in- 
dicating that in the absence of such condition there would be no liability 
upon the part of the State. It is not pretended that the State of Louis- 
lana, by any act of its legislature, or other authoritative power, either 
during or since the war, assumed the payment of its share of the 
$20,000,000 assessed under the act of 1861. The citizen failed to pay 
and the State failed to assume; so that in 1862 Congress had to pass the 

act of June 7, 1862, providing a more efficient mode for the col- 
19 lection of tax in the Insurrectionary States. of which Louisiana 

was one. The fact that seetion 53 provides for a set-off between 
a State or Territory and the United States will not avail the defendants 
in their theory of construction, unless it is shown that the State had as- 
sumed the tax, because upon that assumption is based the right and power 
of deduction. 

Although this is a controversy between States, the one general and the 
other local, the same rules of law apply, upon the subject and doctrine o1 
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set-off, that prevail in judicial controversies between citizens litigating the 
most ordinary interests of life. The legal character of set-off is very aptly 
defined by the report of the Senate Judiciary Committee, in which it is 
said set-off “ means the application of a valid demand against the creditor 
in satisfaction or determination of his claim.” The claim, in order to be 
a good set-off, must be between the same parties, upon debts mutually due 
in the same character. This is the settled construction of the English 
statute which introduced into the law of England the doctrine of set-off, 
and it has been followed by American courts in all jurisdictions where 
the matter has been the subject of judicial determination, (1 Chitty on 
Contracts, 1266.) 

Citizens owe allegiance aud receive protection, and coincident with that 
obligation and right they owe taxes when properly assessed on their prop- 
erty. States perform the functions of administration, and do not con- 
tribute to sustain the National Government in the payment of taxes, unless 
they voluntarily assume the perrormance of that duty by the consent and 
request of the national authority. 

A-case similar in legal substance to the one at bar arose with the State of 
Georgia in the execution of the act of 3d of March, 1879. In the sundry 
civil service bill of that year it was enacted that the State of Georgia 
should be reimbursed for expenses incurred in the suppression of the 
hostilities of the Creek, Seminole, and Cherokee Indians in the years 
1835, 1836, 1837, and 1838. 

At the time the State authorities sought to receive from the Government 
the indemnity provided by said act there was on the books of the Treas- 
ury Department an unpaid balance under the direct-tax law of 1861, and 
the question was raised whether that unpaid balance could in law be set 
off against the amount to which the State of Georgia was entitled under 
the act of 1879. Upon the question of the liability of the State for an un- 
paid balance, under the act of 1861, in the absence of any assumption on 
the part of the State, we quote from the very able opinion of Mr. A. G, 
Porter, First Comptroller of the Treasury. Upon the fact that the State 
of Georgia never assumed the payment of the direct tax, he said: 

“Ifthe sum apportioned is a debt owing by the State of Georgia as a 
political corporation, then it may be assumed that it ought to be so ecred- 
ited. If, however, it is a debt owing by the persons within that State, 
whose lands have been taxed, and not by the State itself, then the payment 
ought not tobe withheld. * * * The privilege of the State to assume 
implies that the debt before the assumption was not its own. Before the 
adoption of the Constitution the person whose property was charged with 
the tax owed the tax to the State because the State imposed it, and levied 
and collected it. Since the adoption of that instrument the United States 
has imposed the tax, and has itself levied and collected it. The obligation 
of the citizen is therefore to the Union and not to the State, and he, and 
not the State, is the debtor.” 

It is not necessary to cite further authorities to establish the character 

of the claim sought to be set off against the demand of the claim- 
20 ant, its origin under a statute having the provisions of the act of 
1861; the legislation of Congress, providing means and directing 
the mode of collecting the tax, the right given to the States to assume the 
share allotted to each State, the act of 1862 providing for the collection of 
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direct taxes in insurrectionary districts, are sufficient to indicate the legal 
character of the debt alleged in the set-off. The conclusion resulting from 
such reasoning is that the claimant recovers the sum of $71,385.83, and 
that the counter-claim be dismissed. Judgment will be entered for 
$71,385.83. 


21 [X.—Final judgment. 


Ata Court of Claims held in the city of Washington, D. C., on the 
2nd day of May, A. D. 1887, judgment was ordered to be entered as fol- 
lows: 

The court, on due consideration of the premises, find for the claimant, 
and do order, adjudge, and decree that the counter-claim of the defendants 
be dismissed, and that the said claimant, the State of Louisiana, do have 
and recover of and from the United States the sum of seventy-one thou- 


sand three hundred and eighty-five ,);4, dollars ($71,385.83). , 
22 X.—Application of defendants for, and allowance of, appeal. 


From the judgment rendered in the above-entitled cause on the 2d 
day of May, 1887, in favor of claimant, the defendants, by their Attorney- 
General, on the 16th day of June, 1887, make application for, aud give 
notice of, an appeal to the Supreme Court of the United States. 

A. H. GARLAND, 
Attorney-General. 

Filed and allowed June 16, 1887. 

WILLIAM A. RICHARDSON, 
Chief Justice. 


23 XI. 
In the Court of Claims. 


THE STATE OF LoumsIANA ) 
vs. -No. 15295. 
Tue Unirep Srares. | 


I, Archibald Hopkins, chief clerk of the Court of Claims, do hereby 
certify that the foregoing are true transcripts of the pleadings in the above- 
entitled cause; of the motion to dismiss petition; of the order of the 
court overruling the same, and opinions thereon ; of the general traverse ; 
of the plea of set-off and plea to the jurisdiction ; of the amended peti- 
tion ; of the findings of fact and conclusion of law ; of the opinion of the 
court ; of the final judgment and application of defendants for, and allow- 
ance of appeal to the Supreme Court. 

In testimony whereof, I have hereunto set my hand and affixed the 
seal of said court at Washington, this 20th day of August, A. D, 1887. 

[SEAL. ] | ARCHIBALD HopkIns, 

Chief Clerk Court of Claims. 


(Indorsement on cover :) No. 1025. The United States, appellant, vs. 
The State of Louisiana. Court of Claims. Filed August 30, 1887. 
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SUPREME COURT OF THE UNITED STATES. 
OcTOBER TERM, 1887. 
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THE UNITED STATES, APPELLANT, 
Vs, 
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APPEAL FROM THE COURT OF CLAIMS. 


FILED MARCH 12, 188s. 


SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1887. 


No. 1388. 
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INDEX. 
Original. Print. 
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Traverse, filed November 29, 1887 
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| In the Court of Claims. 


STATE OF LOUISIANA ) 
re, -No. 15543. 
Tue Unrrep Srates. } 


[.— Petition. — Filed Feb’y 1, 1887. 


The honorable the judges of said court : 

The petition of the State of Louisiana respectfully shows, as follows, to 
wit : : 
That Section V of an act of Congress entitled “An act to enable the 
people of the Territory of Orleans to form a constitution and State gov- 
ernment, and for the admission of such State into the Union, on an equal 
footing with the original States, and for other purposes,” approved Feb- 
ruary 20th, 1811, Vol. [1,S. L., p. 641, reads as follows, to wit: “And 
be it further enacted, that five per centum of the net proceeds of the sales 
of the lands of the United States, after the first day of January, shall be 
applied to laving out and constructing public roads and levees in the said 
State as the legislature thereof may direct.” 


IT. 


That by and under the terms of said act there is now due your peti- 
tioner the sum of twenty-six thousand eight hundred and forty-five dol- 
lars and sixty-five cents, which sum has been duly ascertained and certi- 
fied according to law; but instead of being paid over to your petitioner, 
as by legal right it should be, the same, on March 29th, 1886, and Feb- 

ruary llth, 1884, were credited without lawful authority upon 
2 certain bonds, alleged to have been issued by your petitioner and 

claimed to be held by the defendants as an investment of certain 
[Indian trust funds. 


ILI. 


And your petitioner further shows, that by Sections I and IT of the act 
of September 28th, 1850, IX S. L., p. 519, entitled “An act to enable the 
State of Arkansas and othes States to reclaim the swamp lands within their 
limits,” it is enacted that the Secretary of the Interior shall make out lists 
and plats of all swamp and overflowed lands made unfit thereby for cul- 
tivation, which shall remain unsold at that date, and grant them to the 
State. Section II thereof provides: “That it shall be the duty of the 
Secretary of the Interior, as soon as may be practicable after the passage 
of this act, to make out an accurate list and plats of the lands described 
as aforesaid, and transmit the same to the governor of the State of Ar- 
kansas, and, at the request of said governor, cause a patent to be issued to 
the State therefor; and on that patent the fee-simple to said lands shall 
rest in the said State of Arkansas, subject to the disposal of the legislature ; 
provided, however, that the proceeds of said lands, whether from sale or 
by direct appropriation in kind, shall be applied exclusively, as far as neces- 
sary, to the purpose of reclaiming said lands by means of the levees and 
drains aforesaid.” 
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And by Section IV of the same act, its provisions are extended to and 
their benefits conferred upon each of the other States of the Union in which 
swamp or overflowed lands are situated. 

These lands, not being definitely located, were, in many instances, Inno- 
cently taken up by individuals who received title therefor from the Gen- 
eral Land Office ; and to remedy this difficulty, Congress enacted the act 

of March 2d, 1855, XS. 1.,684. By Section II thereof it Is pro- 

vided: “ That upon due proof by the authorized agent of the State 

or States, before the Commissioner of the General Land Office, that 
any of the lands purchased were swamp lands, within the true intent and 
meaning of the act aforesaid, the purchase money shall be paid over to the 
said State or States;” that by and under these provisions of said laws 
there is now legally due and owing to your petitioner the sum of nine hun- 
dred and five dollars, which said sum has been duly and legally ascertained 
and certified ; but instead of being paid over to your petitioner, as by legal 
right it should De, the same Was credited, Ol September Oth, 1886, upon 
certain bonds alleged to have been issued by your petitioner and claimed 
to be held by the defendant as an investinent of certain Indian trust funds. 


r¥. 


That demand has been duly made upon the Treasury of the United 
States for the payment of the sums due to the State of Louisiana, as alleged 
in paragraphs IT and ILL hereof, but the same has been refused upon the 
ground and for the reason as assigned ; that the same has been duly credited 
to the State of Louisiana, forand on account of an alleged liability upon 
certain bonds which the defendant claims were issued by the plaintiff and 
held by the defendant as an investment of certain Indian trust funds, as 
hereinbefore set out. 


'f 


That these sums, duly ascertained and found due the State of Louisiana, 
are trust funds to be devoted to specific purposes, under the express pro- 
visions of the acts granting them to the State. 


VI. 


That no assignment or transfer of said claim, or any part thereof, or in- 
terest therein, has been made, except as stated herein. 
Wherefore your petitioner prays judgment for the sum of twenty- 
seven thousand seven hundred and fifty dollai+ and sixty-nine cents, 
KARLE & PuvGH, 
Attorneys for State, 


STATE OF LOUISIANA, 
City of New Orleans, ss: 

Before me, a notary public, of said State, in and for said city, personally 
‘ame, this day of January, 1887,5. D. McEnery, who is personally 
known to me, and, being first duly sworn, depuses and says, that he is the 
governor of the State of Louisiana, and that he has read the annexed pe- 
tition, and that the matters and things therein set out, as of his own 
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knowledge, are true, and that the others therein set out he believes to be 
true, 
S. D. McENeEry. 


Sworn to and subseribed before me this 28th day of January, 1887. 
[SEAL. | B. F. Bryan, 
Notary Public. 


») [n the Court of Claims. 


STATE OF LOUISIANA 
rePsUs No. 15777. 
Tue Unrrep Srares. } 


I1.—Petition.— Filed Oet. 10. 1887. 


The honorable judges of said court: 

The petition of the State of Louisiana respectfully shows as follows, to 
wit: That by sections 1 and 2 of the act of September 28th, 1850 (LX 8. 
L., p. 519), entitled “An act to enable the States of Arkansas and other 
States to reclaim the swamp lands within their limits,” it is enacted that 
the Secretary of the Interior shall make out lists and plats of all swamp 
and overflowed lands made unfit thereby for cultivation, which shall re- 
main unsold at that date, and grant them to the State. Section 2 thereof 
provides as follows : 

‘That it shall be the duty of the Secretary of the Interior, as soon as 
may be practicable after the passage of this act, to make out an accurate 
list and plats of the lands described as aforesaid and transmit the same to 
the governor of the State of Arkansas, and at the request of said governor 
cause a patent to be issued to the State therefor; and on that patent the 
fee-simple to said lands shall rest in the said State of Arkansas, subject te 
the disposal of the legislature: Provided, however, that the proceeds of 
said lands, whether from sale or by direct appropriation in kind, shall be 
applied exclusively, as far as necessary, to the purpose of reclaiming said 
lands by means of the levees aad drains aforesaid.” 

By section 1V of the same act its provisions are extended to 
6 and their benefits conferred upon each of the other States of the 
Union in which swamp and overflowed lands are located. 


II. 


These lands, not being definitely located, were in many instances inno- 
cently taken up by indiv iduals, who rece ived title from the General Land 
Office, and Congress, to remedy this difficulty, enacted the statute of March 
2d, 1855, XS. L., p. 634. By Section Il thereof it is provided “ that 
upon due proof by the authorized agent of the State or States, before the 
Commissioner of the General Land Office, that any of the lands purchased 
were swamp lands within the true intent and meaning of the act aforesaid, 
the purchase money shall be paid over to the said State or States ;” that 
by and under the provisions of said laws there is now legally due and 
owing to your petitioner the sum of three thousand three hundred and 
thirty dollars ($3,330.00), which said sum has been duly and legally ascer- 
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tained and certified, but instead of being paid over to your petitioner, as 
by legal right it should be, the same was credited May 2d and May 2d, 1887, 
upon certain bonds alleged to have been issued by your petitioner and 
claimed to be held by the defendant as an investment of certain Indian 
trust funds. 


ITT. 


That demand has been duly made upon the Treasury of the United 
States for the payment of the sums certified as due the State of Louisiana, 
as alleged in Paragraph II, but the same has been refused upon the ground 
and for the reason assigned—that the amount has been credited to the 
State of Louisiana for and on account of an alleged indebtedness of the 

State upon certain bonds which the defendant claims were issued 


7 by the plaintiff and held by the defendant as an investment of 


certain Indian trust funds, as hereinbefore set out. 
iV. 


That these sums, duly ascertained and found due the State of Louisiana, 
are trust funds, to be devoted to a specific purpose named in the act grant- 
Ing them to the State. 


V. 


That no assignment or transfer of said claim, or any part thereof, or 
any interest therein, has been made except as stated in this petition. 
Wheretore your petitioner prays judgment for the sum of three thou- 
sand three hundred and thirty dollars ($3,330.00). 
RARLE & PuGu, 
Attorneys for etitioner. 


STATE OF LOUISIANA, 
City of New Orleans : 
sefore me, a notary public of said State, in and for said city, personally 
came,this 4th day of October, 1887,5. D. McEnery, gov. of La., who is 
known to me, and being duly sworn, deposes and says: That he is the 
governor of the State of Louisiana, and that he has read the annexed peti- 
tion, and that the matters and things therein set out as of his own knowl- 
edge are true, and tiat the others therein averred he believes to be true. 
[SEAL. | S. D. McEnery, 
Governor of Louisiana. 


b. F. Bryan, 
Nof. Puh. 


s [1 1.—General Traverse.-—Filed Nov. 29, 1887. 


And now comes the Attorney-General, on behalf of the United States, 
and, answering the petition of the claimant herein, denies each and every 
allegation therein contained, and asks judgment that the petition be dis- 
missed, 


~~ = 
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And as to so much of the said petition as avers that the said claimant 
has at all times borne true faith and allegiance to the Government of the 
United States, and has not in any way voluntarily aided, abetted, or given 
encouragement to rebellion against the said Government, the Attorney- 
General, in pursuance of the statute in such case provided, denies the said 
allegations, and asks judgment accordingly. 

, Rosnerr A. Howarp, 

Assistant Attorney-General. 


a In the Court of Claims.—December term, 1887-8. 


THe Srate OF LOUISIANA 
e’. -No. 15543. 
Tue Unirep Srares. J 


LV .— Defendant's special plea of set-off —biled Dee’r 29th, 1887. 


The defendant, for special answer to the claimant’s amended petition; 
by way of set-off, says that at the time of the filing of the said petition 
herein, and long prior thereto, the said claimant was, and is now, indebted 
to the defendant in the sum of $40,580.41, the amount of interest which 
accrued, commencing in May, 1879, and terminating May 2, 1887, on 
State stocks and State bonds, and also on Indian trust-fund bonds. 

Wherefore the defendant prays that $40,580.41 may be set off against 
the petitioner’s claim herein, and that the defendant may have other and 
proper relief, 

Rionr. A. Howarp, 
Assistant Attorney-General. 
By H. J. May, 
Assistant Attorney. 
DrceMBER 27, 1887. 


1O Court of Claims. 


STATE OF LOUISIANA ) 
rs. » 15945. 
THe Usrrep Srares. } 


V.—Amended petition. —Filed Jan’y 5, 1888. 


Now comes the plaintiff, by Earle & Pugh, and moves the court for 
leave to amend the original petition in the following particulars, to wit : 
Strike out in paragraph 2 “twenty-six thousand eight hundred and forty 
dollars and sixty-five cents,” and in lieu thereof insert “thirty-six thou- 
sand four hundred and thirty-nine dollars and sixty-nine cents.” In the 
same paragraph strike out “on March 29th, 1886, and Feby. 11th, 1884,” 
and in lieu thereof insert “on May 18th, 1879, by wt. No. 892, as fol- 
lows: Interest on State stock, $12,210.00; part payment of principal, 
$1,392.71. June 8th, 1882, by wt. No. 1069, as follows: Interest on 
State stock, $63.47. February 7th, 1884, by wt. 418, as follows: In- 
terest on State stock, $22,773.51.” 

So that the paragraph after being amended will read as follows : 

That by and under the terms of said act there is now due your peti- 
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tioner the sum of $36,439.69, which sum has been duly ascertained and 
certified according to law, but instead of being paid over to your petitioner, 
as by legal right it should be, the same on May 18th, 1879, by wt. No. 
892, as follows: Interest on State stock, $12,210.00 ; part payment of 
principal, $1,392.71. June 8th, 1882, by wt. No. 1069, as follows: In- 
terest on State stock, $63.47. Febru: ry 7th, 1884, by wt. No. 418, as 
follows: Interest on State stock, $25,773.51 were credited without 
11 legal authority upon certain bonds alleged to have been issued by 
your petitioner and claimed to be held by the defendant as one m- 
vestment of certain Indian trust funds, 


I, 


In paragraph 3 strike out “ 905.00,” and in lieu thereof insert “ $3,805.02 
also strike out “September 9th, 1886,” and insert in lieu thereof “ on 
March 26th, 1886, by wt. No. 3913 as follows: $302.32 interest on State 
stock: March 26th, 1886 by wt. No. 3914 as follows: $3,500.70,” so 
that the part amended may read as follows. That by and under the pro- 
visions of said laws there is now legally due and owing to your petitioner 
the sum of three ee eight hundred and three dollars and two cents 
($3,803.02), which said sum has been duly and legally ascertained and 
certified, but instead ot wend paid over to your petitioner, iis by legal 
right it should be , the same was credited on March 26, 1886, by wt. No. 
3913 as follows : 8302.52 as follows: Interest on State stock, March 26, 
1886, by wt. No. 3914 as follows: Interest on State stock $3,500.70, 
upon certain bonds alleged to have been issued by vour petitione r and 
claimed to be held by the defendant as investment of certain Indian trust 
funds. 

KARLE & PuGH, 
Atty for CV mt. 


12 Court of Claims. 


STATE OF Lou ISIANA ) 
vs. -No. 15543 


Tue Unrrep Srares. | 
VI.—Amended petition —Filed Jan. 9, 1888. 


Now comes the plaintiff, by Earle and Pugh, and moves the court for 
leave to amend the amended petition in the following particulars, wit: In 
Paragraph VI strike out “ twenty-seven thousand seven hundred and 
fifty dollars and sixty-nine cents,” and in lieu thereof insert: “ forty thou- 
sand two hundred and forty-two dollars and seventy-one cents ($40,- 
242.71).” : 

So that the prayer for judgment will read: “ Wherefore your petit- 
tioner prays judgment for the sum of forty thousand two hundred and 
forty-two dollars and seventy-one cents ($40,242.71).” 

EARLE & PuGuH, 
Alty’s for PU ff. 
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UNITED STATES VS. THE STATE OF LOUISIANA. 7 
13 Court of Claims. 


STATE OF LOUISIANA 
, rs. >No. 15777. 


Tue UNITED STATES. j 
VIL.—Amended petition. — Filed Jan’y 9, 1888. 


Now comes the plaintiff, by Earle & Pugh, and moves the court for leave 
to amend the petition in the following particulars, to wit: In Paragraph II 
strike out “ May 2nd and May 2nd, 1887,” and in lieu thereof insert : 
“September the %th, 1886, $1,110.00; May 2nd, 1887, $787.91; May 
2nd, 1887, $942.50; Mav 4th, 1887, $489.59, aggregating $3,330.00.” 

So that the paragraph will read: That by and under the provisions of 
said laws there is now legally due and owing to your petitioner the sum 
of three thousand three hundred and thirty dollars, which said sum has 
been duly and legally ascertained and certified, but instead of being paid 
over to your petitioner, as by legal right it should be, the same was cred- 
ited, September the {th, 1886, $1,110; May 2nd, 1887, $787.91 ; May 


o oe 


2nd, 1887, $942.50; May 4th, 1887, $489.59, aggregating $3,330, upon 
certain bonds alleged to have been issued by your petitioner, and claimed 
to be held by the defendant as an investment of certain Indian trust 
funds. 
Karte & PuGH, 
Aftty’s for PU ff. 


14 Court of Claims, 
STATE OF LOUISIANA ) 


Us. 


Tue Unrrep States. } 


No. 15543 and 15777. 


V IL1.— Motion to consolidate. — Filed and allowed Jan. 19, 1888. 


Now comes the plaintiff’s attorney, and, by agreement of the Govern- 
ment att’y, moves the court that the cases number 15543 and 15777 as 
now submitted be consolidated and tried as one case. They involve the 
same questions of law and the facts are based upon one record. 

EARLE & PuGH, 
Attys for State. 

No objection. 

H. J. May, 
Asst Att'y. 

Allowed. 

Ww. A. RICHARDSON, 
Chief -Justice. 
Jan. 19, ’88. 
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5 UNITED STATES VS. THE STATE OF LOUISIANA. 
15 | IX.—Findings of fact and conclusion of law. 
[ Nos. 15543 and 15777. Two cases consolidated and tried as one. ] 
STATE OF LOUISIANA v. THE UNITED STATES. 
IX.—FINDINGS OF FACT, 


This case having been heard before the Court of Claims, the court, upon 
the evidence, finds the facts to be as follows : 


FIVE PER CENT, FUND. 


Of the 5 per cent. fund accruing to the State of Louisiana under the act 
of Congress approved February 20, 1811 (2 Stat. L., 641), after deducting 
all sums paid to the State and the amount embraced in a certain judgment 
rendered by the Court of Claims in No. 15295, Louisiana v. United States 
(22 C. Cls. R., 284), there remains due from the United States to said State, 
as credited on the books of the Treasury Department, the following sums : 


ili ch dent ed upee esses enh ene ateees endees tances tneneeueNel $13, 602. 71 
OS iain denne apnndesseked seksenoeneed bole 63. 47 
i 7. Cb ecad' ictus e sceegns neswen seenes tones ceceee sevens dune 22,773. 51 

ee ee ey Is GE oid hd cccdone becuase svcccesnnaps etenncdeun 46, 439. 69 


SWAMP-LAND FUND, 


Of the swamp-land fund aceruing to said State under the acts of Sep- 
tember 28, 1850 (9 Stat. L., 519), and of March 2, 1855 (10 Stat. L., 634), 
after deducting all sums paid to the State and the amount embraced in 
said judgment, there remains due from the United States to said State, as 
credited on the books of the Treasury Department, the following sums : 


ee ee CD. is. cd cea meneeineemhad bebe aeeademenes sues Gee 
ro. ee COD 2, BUSS oc cons onnnds cocune cesvcevoneceesesseeee 1, 110, 0O 
rn rn Cn! bids canineese seed seneee sakes sndeaumaeeenes 1, 730. 41 
ee ds namie ud ncn ndeeel be-nniideneeeilenin 429, 59 
eC. nna deabaeneanes ob saniatis alacant aiaaace 7, 133. 02 
Eien conc ce deukod dneeeddneeed ace aba wees 43,572.71 

if 


The First Comptroller of the Treasury, at the times and dates stated in 
Finding I, admitted and certified the sums aforesaid to be due to the said 
State on account of the 5 per cent. fund and the indemnity for swamp 

lands purchased by individuals within said State, but directed the 
16 said amounts to be credited on moneys due the United States as 

statedin Finding III. It does not appear that the State authorities 
had knowledge of this proceeding. 


* 
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UNITED STATES VS. THE STATE OF LOUISIANA, ) 
Ii. 
COUNTER-CLAIM., 


The United States own coupon bonds issued by the State of Louisiana 
amounting to $37,000, payable in 1894, known as the Indian trust bonds. 

They also hold and own overdue coupons attached to these bonds, rep- 
resenting the interest from May 1, 1874, to May 1, 1887, amounting to 
$29,970 ; additional interest from May 1, 1887, to November 1, 1887 
(falling due after the last petition was filed), amounting to $1,110. Total 
interest to November 1, 1887, $31,080. 


CONCLUSION OF LAW, 


Upon the foregoing findings of facts the court decides, as conclusions of 
law, that the claimant is entitled to recover: 


er Che SUR BRE TODOUIEN TRG so coc cn cccc cove cs concede cannensnaude $7, 133. 02 
FOr GS OOP CONG, TR enccne cocecs ccdkecdcecnce seceas estacsuacteuannen 36, 439. 69 
SD Kh nhc eididnk bnad cheek its eke’ nen ue scene eeeue 5,572.71 


\ — Opinion. 


SCOFIELD, J., delivered the opinion of the court: 

These cases as consolidated embrace two claims; one arising under the 
act of February 20, 1811 (2 Stat. L., 641), known as the 5 per cent. fund, 
amounting to $36,439.69; the other arising under the acts of September 
28, 1850 (9 Stat. L., 519), and March 2, 1855 (10 Stat. L., 634), known as 
the swamp-land indemnity fund, amounting to $7,133.02. There is no 
contest about these amounts. 

The defendants contend that the court has no jurisdiction, under section 
1069 of the Revised Statutes, over so much of the claim as was deposited 
in the Treasury more than six vears before the petition was filed, and that 
the remainder of the claim is covered by a counter-claim, consisting of over- 
due coupons on bonds issued by the claimant. 

The amount of the counter-claim and the claimant’s liability thereon 
are not contested; nor is it denied that the item of $13,602.71 was de- 
posited in the Treasury to the credit of the State more than six years be- 
fore the petition was filed. 

The claimant, however, meets these defenses with the allegation that 
the funds claimed are trust moneys, to be held for special purposes, at 
first by the United States and by the State after transfer. 

The origin and purpose of the 5 per cent. fund is found in Section V 
of the act of February 20, 1811 (2 Stat. L., 641), which provides : 

“That five per centum of the net proceeds of the sales of the lands of the 
United States, after the first day of January, shall be applied to laying 
out and constructing public roads and levees in the said State, as the leg- 

islature thereof may direct.” 
17 The origin and purpose of the swamp-land fund appears by the 
act of September 28, 1850 (9 Stat. L., 519) entitled “An act to 
enable the State of Arkansas and other States to reclaim the swamp lands 
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within their limits.” This act, after directing the manner of conveying 
such lands to the States, provides: 


“That the proceeds of said lands, whether from sale or by direct appro- 
priation in kind, shall be applied exclusively, as far as necessary, to the 
purpose of reclaiming said lands by means of the levees and drains afore- 
said.” 


Some of the land included in the foregoing act was purchased from the 
United States by individuals through mistake of the Land Office. There- 
upon the act of March 2, 1855 (10 Stat. L., 634), was passed and provided : 


“That upon due proof by the authorized agent of the State or States, 
before the Commissioner of the General Land Office, that any of the lands 
purchased were swamp lands within the true intent and meaning of the act 
aforesaid, the purchase money shall be paid over to the said State or States.” 


These statutes indicate very clearly that these two funds are held in 
trust, to be applied, the one “to laying out and constructing publie roads 
and levees,” and the other “to reclaiming swamp lands by means of levees 
and drains.” (Emigrant Co. v. Wright County, 97 U.S. R., 339; Same 
v. County of Adams, 100 U.S. R.. 66: Mills County v. R. R. Co., 107 
U.S. R., 564; State of Louisiana v. The United States, 22 C. Cls., R., 
284.) 

Whether the courts have power to enforce this trust against ingenious 
devices of the State for its diversion, and whether Congress has power to 
revoke or annul it, are not questions for our consideration, There is no 
allegation that Congress has attempted to disavow or annul the trust, nor 
that the State is attempting to misapply the funds. The United States 
having executed their part of the trust by the sale of the lands and by a 
calculation and separation of the amount belonging to the trust, and by 
depositing the same in the Treasury to the credit of the State (their suc- 
cessor in the trust), it became the duty of the executive officers temporarily 
charged with the custody of the funds to hand them over to the succeeding 
trustee. ‘The credit given to the State on its bonded indebtedness to the 
United States in the Treasury Department was without authority of law. 
Neither Congress nor the State had given consent to such a misapplication 
of the funds, 

The trust being established, it follows that these funds are freed from 


the counter-claim, and that no part of them is barred by the statute of 


limitations. 
Judgment will be entered in the sum of $43,572.71. 


18 X1.—Final judgment. 


At a Court of Claims held in the city of Washington, D. C., on the 30th 
day of January, A. D. 1888, judgment was ordered to be entered as 
follows : 

The court on due consideration of the premises find for the claimant, 
and do order, adjudge, and decree that the said The State of Louisiana do 
have and recover of and from the United States the sum of forty-three 
thousand five hundred and seventy-two ,°,), dollars ($43,572.71). 


UNITED STATES VS. THE STATE OF LOUISIANA, Lk 
19 In the Court of Claims of the United States. Term, 1887-8. 
STATE OF LOUISIANA ) 


rs. 
Tue Unirep Srares. } 


No. 15543 and 15777. 


NII.—Defendant’s application for appeal. 


Krom the judgment rendered in the above-entitled cause on the 30th 
day of January, 1888, in favor of claimant, the defendants, by their At- 
torney-General, on the 27th day of February, 1888, make application for 
and give notice of an appeal to the Supreme Court of the United States. 

Roperr A. Howarp, 
Asst, Attorney-General. 

riled Feb. 27th, 1888. 

Allowed in open court : 

WintitamM A. RICHARDSON, 
Chief-Justice, 


20) X IIT. 
In the Court of Claims. 


THe STATE OF LOUISIANA ) 
re, -» No. 15543 and 15777 consolidated. 


Tue Unrrep States. = } 


[, John Randolph, assistant clerk of the Court of Claims, do hereby certify 
that the foregoing are true transcripts of the pleadings in the above-en- 
titled cause, of the findings of fact by the court, and the conclusion of law 
thereon, of the opinion of the court, of the final judgment of the court, 
of the application of defendants for and the allowance of an appeal to the 
Supreme Court of the United States. 

In testimony whereof [ have hereunto set my hand and affixed the seal 
of said court, at Washington, this 10th day of March, A. D. 1888, 

[SEAL. | JOHN RANDOLPH, 

Asst. Clerk Court of Claims. 


(Indorsement on cover :) No. 1388. ‘The United States, appellant, vs. 
the State of Louisiana. Court of Claims. Filed March 12, 18838. 
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In the Supreme Court of the United States, 


OcTOBER TERM, 1887. 


THe UNITED STATES, APPELLANT, ) 
vs, - No. 1025. 
Tue Srare or Louisiana. — } 


APPEAL FROM THE COURT OF CLAIMS, 


BRIEF FOR THE UNITED STATES. 


In the Supreme Court of the United States, 


OcToBER TERM, 1887. 


THE UNITED STATES, APPELLANT, 
v8. No. 1025. 
THE STATE OF LOUISIANA. 


APPEAL FROM THE COURT OF CLAIMS. 


BRIEF FOR THE UNITED STATES. 


STATEMENT. 


The claim in this case consists of two classes of items. 

First. The 5 per cent. of the net proceeds of the sales 
of the public lands within the limits of the State of 
Louisiana from July 1, 1882, to June 30, 1886, amount- 
ing to $47,530.79. (Ree. 8) 

This claim is founded on the provisions of the act of 
February 20, 1811 (2 Stat. L., 641). The lands were 
sold, and the claim, so far as this item is concerned, 
accrued within six years previous to the filing of the 
petition. 

Second. The indemnity for swamp lands purchased by 
individuals, the proceeds of which were by statute directed 
7056 l 
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2 
to be applied, so far as necessary, to reclaiming such lands 
in the State of Louisiana by means of levees and drains. 
The items in this part of the claim are founded on the 
acts of Congress of September 28, 1850 (9 Stat. L., 519) 
now section 2479, Revised Statutes, and March 2, 1855 
(10 Stat. L., 634), which is extended by act March 3, 
1857 (11 Stat. L., 251). (Ree. 8.) 

These lands were all sold in 1856 and in years prior 
thereto, and the amount which remains unpaid to the 
petitioner, as shown by the Comptroller’s certificate, is 
$23,855.04. The claim, therefore, so far as this item is 
concerned, accrued more than six years prior to the filing 
of the petition, and is barred by section 1069, Revised 
Statutes. 

The petition herein was filed September 20, 1886. 

The field notes of the public surveys of lands in Lou- 
isiana, returned to the General Land Office, were adopted 
as the proof of the swampy character of such lands, in 
1885 and 1886, no other proof of that fact having been 
furnished by the agent of such State. 

The First Comptroller of the Treasury admitted and 
certified the respective amounts due to the claimant on 
account of swamp and overflowed lands under the acts of 
September 20, 1850 and March 2, 1855, but directed the 
same to be placed to the credit of said State on account of 
direct taxes under the act of August 5, 1861. (12 Stat. 
L., 292.) (Rec. ; Find. IV.) 

The same disposition was made of the amount due the 
State on account of the five per cent. fund for the sale of 
public lands. (Rec. 3; Find. IV.) 

The appellant’s attorney filed a motion in the Court of 


3 


Claims to dismiss the cause for want of jurisdiction, be- 
cause the said court had neither original nor concurrent 
jurisdiction under the Constitution and laws of the United 
States to hear and determine a cause in which a State is 
a party in a suit against the United States, but the motion 
was overruled. (Ree., 3.) 
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The appellant, by attorney, filed a special plea, by way 

of set-off, in the Court of Claims, in accordance with the 

| ruling and certificate of the First Comptroller, (Ree. 7.) 

A motion to dismiss was also interposed, questioning 

the jurisdiction of the court as to the claims for indem- 

nity for the sale of swamp lands to individuals, because 

the same were not presented to the court w'thin six years 
after they first accrued. (Ree. 7.) 

The court overruled the motion to dismiss for want of 
jurisdiction, such items of the claim as had accrued more 
than six years before the petition had been filed : dis- 
missed the set-off or counter-claim, and entered judgment 
for the State of Louisiana for $71,385.83. (Ree. 13.) 

From these rulings and the final judgment this appeal 
has been taken ta the Supreme Court. (Ree. 13.) 

THE STATUTES. 

The acts of Congress that may be considered in deter- 
mining this case are as follows : 

An act authorizing the people to form the State gov- 
ernment of Louisiana; also authorizing five per centum 
of the net proceeds of sales of lands of the United States, 
after January 1, 1812, to be applied to constructing roads 


and levees, approved February 20, 1811 (2 Stat. L., 641, 
643). 


Under this statute the Comptroller admits and certifies 
to be due to the claimant, arising from the five per cent. 
fund, $47,530.79. 

An act to enable Arkansas and other States to reclaim 
swamp lands within their limits, approved September 28, 
1850 (9 Stat. L., 519, 520); now section 2479, Revised 
Statutes. 

An act for the relief of purchasers and locators of 
swamp and overflowed lands, approved March 2, 1855. 
(10 Stat. L., 634.) 

An act continuing in force the acts of September 28, 
1850 (9 Stat. L., 519), and of March 2, 1855, approved 
March 3, 1857, saving the rights of locators and pur- 
chasers thereunder. (11 Stat. L., 251.) 

Under these three statutes the certificates in the Interior 
Department, and also the certificates of the First Comp- 
troller, admitting the aggregate amount of $23,855.04 to 
‘ be due the claimant for indemnity for swamp lands, are 
made. : 

An act to provide increased revenues, &c., approved 
August 5, 1861 (12 Stat. L., 292), comes next. Upon 
this act the appellant relies for its set-off. 

Section 1059, Revised Statutes, under which the Court 
of Claims, it is asserted, obtains jurisdiction of the claim. 

Section 1069, Revised Statutes, upon which appellant 
relies to sustain the motion to dismiss a part of the claim 
for want of jurisdiction, the same not having been filed 
within six years after it first accrued. #PAct of March 3 
1875, 18 Stat. L., 470 }} 

The above appear to be all the statutes that relate to the 


, 


matters in controversy on either side of this case. 


t 


ASSIGNMENTS OF ERROR 


Errors are assigned on the part of the appellant as fol- 
lows : 

*(1) The Court of Claims erred in overruling the motion 
to dismiss thg cause for want of jurisdiction, on the ground 
of objection/the said court has neither original nor concur- 
rent jurisdiction under the Constitution and laws of the 
United States to hear and determine a cause in which a 
State is a party in a suit against the United States. 
(Ree. 3). 

(2) The Court of Claims erred in refusing to sustain 
the motion to dismiss certain items of the claim founded 
upon the provisions of the acts of Congress approved Sep- 
tember 28, 1850, and March 2, 1855, entitled “An act for 
the relief of purchasers and locators of swamp lands,” (9 
Stat. L., p. 515; 10 ibid., p. 634), for the reason that the 
same were not presented to the Court of Claims within 
six years after they first accrued. They are as follows: 
Report No. 45789, for 31,540.84 ; Report No. 45790, for 
$3,500.70; Report No. 45791, for $4,758.24; Report 
No. 45792, for $5,837.95; Report No. 46035, for $6,- 
148.71; Report No. 43036, for 31,550.41 ; Report No. 
46290, for $4,421.21; Report No. 46356, for 32,457.14. 
(Ree. 7.) 


*Nore.—lIt is intended that the argument under this assignment, 
and also under assignments numbered 4, 5, and 6 herein, shall apply 
to like assignments in the cases of the United States, appellant, v. 
The State of Alabama, No. 1058, and United States, appellant, v. The 
State of Missiadsippi, No. 1059, submitted at the present ter under 
rule 20 of the court. 
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(3) The Court of Claims erred in rendering a final 
judgment in favor of the State of Louisiana for $23,855.04, 
on account of indemnity for swamp lands purchased by 
individuals prior to March 8, 1857, under the acts of Sep- 
tember 28, 1850 (9 Stat. L., 579), and March 2, 1855 (10 
Stat. L., 634), for the reason that exclusive jurisdiction 
was conferred on the Commissioner of the General Land 
Office by section 2 of the act of March 2, 1855, supra, to 
hear and determine the said claim, and upon due and sat- 
isfactory proof to him made by the State or its authorized 
agent to direct the same to be paid, (Ree. 13.) 

(4) The Court of Claims erred in dismissing the spe- 
cial plea of set-off or counter-claim for $71,385.83. 
(Ree. 13.) 

(5) The Court of Claims erred in rendering a final 
judgment in favor of the State of Louisiana for the sum 
of $71,885.83. (Ree. 138.) 

(6) The Court of Claims erred in not dismissing the 
petition and the cause of the State of Louisiana, and in 
not rendering a final judgment to that effect in favor of 
the United States. (Ree. 13.) | 


BRIEF OF ARGUMENT. 
I. 


The question raised by the first assignment of error is 
controlled by section 2. Article [I], of the Constitution of 
the United States, and the statutes enacted by Congress 


in pursuance thereof. 
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The Constitution provides in section 2, among other 
things, as follows: 

* * * Inall cases affecting ambassadors, other 
public ministers, and consuls, and those in which a 
State shall be a party, the Supreme Court shall have 
original jurisdiction. 

Congress almost immediately passed the Judiciary act 
of 1789 (1 Stat. L.., 73), the thirteenth section of which is 
now section 687, Revised Statutes. It is provided therein 
that— 

The Supreme Court shall have eae/usive jurisdic- 
tion of all controversies of a civil nature where a 
State is a party, except between a State and its citi- 
zens, or between a State and citizens of other States, 
or aliens, in which latter case it shall have original, 
but not exclusive, jurisdiction, 

As the case at bar is not included within any of the 
exceptions, it follows that it is one in which the Supreme 
Court has exclusive jurisdiction unless some statute can 
be produced showing that Congress has granted concur- 
rent jurisdiction to the Court of Claims to hear and de- 
termine the same. 

In United States v. Ravara (2 Dall., 298), it is held: 

That, although the Constitution vests in the Su- 
preme Court an original jurisdiction in cases like the 
present, it does not preclude the Legislature from exer- 
cising the power of vesting @ concurrent jurisdiction 
in such inferior courts as might by law be estab- 
lished. 


The court in that case had such concurrent jurisdic- 
tion. A consul and not a State was a party, and the quo- 
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tation is made for the purpose of showing concurrent juris- 
diction must be granted by Congress. 

Such grant of concurrent jurisdiction is absolutely de- 
nied to any court by section 687, Revised Statutes, where 
a State is a party, and the exclusive jurisdiction in such 
cases reserved to the Supreme Court, except as provided 
therein, and this case does not fall within either of the 
exceptions. It is not a suit between a State and its citi- 
zens, nor between a State and citizens of other States, nor 
with an alien. If it were within the exceptions, this 
court would be equally without jurisdiction, because Con- 
gress has never by statute conferred concurrent jurisdic- 
tion upon the Court of Claims to hear and determine the 
class of cases excepted from the exclusive jurisdiction of 
the Supreme Court. 

Congress has not expressly nor impliedly repealed sec- 
tion 687 of the Revised Statutes, and it may be properly 
applied in bar of the jurisdiction of the Court of Claims. 

For the purposes of this suit the United States may be 
considered as a foreign state in regard to the controversy 
with the State of Louisiana. 

Mr. Spear, in his law on the Federal Judiciary, says: 

The controversies in which the State is a party, 
and in which the jurisdiction of the Supreme Court 
is both original and exclusive, are such as exist be- 
tween two or more States of the Union, or between 
a State of the Union and a foreign state. These con- 
troversies are included in the judicial power of the 
United States as granted by the Constitution, and are 
not included in the exceptions to the original and ex- 
clusive jurisdiction of the Supreme Court made by 
the statute. Hence, in these cases, the jurisdiction 
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is both original and exclusive. No concurrent juris- 
— diction is given to any other court of the United 
States (p. 252.) 

Mr. Spear, in the work already cited, has fully dis- 
cussed this question, and cited all the authorities relating 
thereto up to the date of the publication of his book (pp. 
247-255.) 

In Ames vy. Aansas (111 U.S. Rep., 459-472), in an 
opinion by Mr. Chief-Justice Waite, the question is dis- 
cussed, and the authorities reviewed. 

In reference to the enactment of Congress it is said 
(p. 465): 

Thus the original jurisdiction of the Supreme 
Court was made concurrent with any other court to 
<< which jurisdiction might be given in suits between a 
State and citizens of other States oraliens. No juris- 
diction was given in such cases to any other court 
of the United States, and the practical effect of the 
enactment was, therefore, to give the Supreme Court 
exclusive original jurisdiction in suits against a State 
Legun without its consent, and to allow the State to 
sue for itself in any tribunal that could entertain its 
case, 

In this case the Supreme Court held, that concurrent 
jurisdiction was first conferred on the circuit courts of the 
United States by .1ct of Mareh 3, 1875 (18 Stat. L., 

‘ 470). 


The judicial power of the United States exists 
under the Constitution, and Congress alone is au- 
thorized to distribute that power among the courts. 
(Ib., 472.) 

It will be observed, therefore, that in conferring con- 
current jurisdiction in this respect on the courts of the 
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United States, the Court of Claims has not been included 
It had been organized by statute, with jurisdiction to 
render final judgments, long before the passage of the act. 
of March >, 18/4, supra, It most assuredly will not be 
urged that, under the Constitution, it has original juris- 
diction of the claim and claimant in this suit. It will no 
doubt be admitted that concurrent jurisdiction with the 
Supreme Court has not been conferred by Congress upon 
the Court of Claims over the claimant or the claim. The 
Court of Claim an inferior tribunal created by law 
under the Constitution, with peculiar jurisdiction and 
specific powers. It is an anomalous court when compared 
with other inferior tribunals of the United States. 
Inasmuch as the jurisdiction taken by the Court of 
Claims of the State of Louisiana, or its claim, is not con- 
current, it must be original. In fact, if said court has 
any jurisdiction whatever over the claim or the claimant 
it is conferred by section 1059, Revised Statutes, and must 
necessarily be original; but appellant claims and asserts 
that such original jurisdiction of a suit in which a State 
is a party, if it exists at all, is reserved to the Supreme 
Court under the section of the Constitution above quoted. 
In the opinion of the court (Ree., 3), overruling the 
motion to dismiss for want of jurisdiction, Ames v. Kans«s 
(111 U.S. R., 449) is first briefly reviewed. The chief 
question in the case is that of the removal of a case from 
a State court to the United States circuit court under the 
act of March 3, 1875 (18 Stat., 470). ° The constitutional 
provision, the judiciary act, and the decisions of the courts 
are cited and examined, but there is nothing in the opinion 
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or decision that relates to the question now under considera- 
tion otherwise than, probably, by analogy. 

The acts of Congress therein referred to are in relation 
to the concurrent jurisdiction of the circuit courts. No 
such jurisdictional acts are to be found in relation to the 
Court of Claims. We have made extracts from the opin- 
ion in this case (supra) for certain purposes, but not with 
the intention of showing that a construction of the act of 
March 3, 1875, has anything to do, unless by analogy, 
with the construction of what is now section 1059 of the 
Revised Statutes. 

The Court of Claims also quotes in the opinion (Ree., 
4), what is said by Mr. Justice Bradley in Russell v. United 
States (13 Wall., 664) about “ giving to parties the privi- 
lege of suing,” &e., in the Court of Claims. If proper 
effect is to be given to this language, it is evident that the 
parties to the suits must be within the jurisdiction of the 
court as well as the claims. This is what we maintain, 
but say the State of Louisiana cannot prosecute this action 
in the absence of an express statutory provision granting 
concurrent jurisdiction to the Court of Claims. 

Asa matter of fact, we do not believe the State of Louis- 
iana has a forum (unless Congress is such) in which this 
claim can be maintained. A careful examination of the 
Constitution, the judiciary acts, the acts erecting and con- 
ferring jurisdiction on the Court of Claims, and the de- 
cisions, raises the important question whether it was ever 
intended under the Constitution that a State should have 
the right or privilege of suing the United States in any 
Federal court. Congress has never granted such juris- 


diction to any court, and it has not been claimed elsewhere 
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than inthe Court of Claims. No decision (except the one 
in this suit) has been delivered by any court in which the 
doctrine is promulgated, that under the Constitution, or 
under any law of Congress, the State can institute and 
maintain a suit against the United States. Congress can 
afford the State of Louisiana the relief prayed for, but 
the courts cannot. 

Nor do we agree with the statement in the opinion 
that the United States is in the Court of Claims volun- 
tarily by act of Congress. We object to the jurisdiction 
of the court, and deny that the appellant is voluntarily 
therein. 

But it is said in the opinion that “ it is the subject-matter, 
and not the parties, which determines the jurisdiction” 
of the Court of Claims. (Ree., 5.) Mr. Justice Bradley 
said (supra) it was the “ parties” to whom “ the privi- 
lege of suing the Government ” was given. 

The opinion of the court on this point turns somewhat 
upon the use made in § 1059, Revised Statutes, of the 
words “all claims.” The broad ground is taken that the 


court has nothing to do, in a jurisdictional way, with the 


persons who own or present the claims, but that it has to 
do with the “claims” only. Yet in § 1067 of the Re- 
vised Statutes we find the word “ person” used in con- 
nection with such “ claims,” and in § 1072 the “ claim- 
ant,’ not the “claim,” is required to file a petition in a 
prescribed form. 

To our minds, all things considered, therefore, it is very 
plain that when the statutes prescribing the jurisdiction 
of, and proceedings in, the Court of Claims are considered 
together, it will be found that for jurisdictional purposes 
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the “ parties ” cannot be separated from the “claim,” but, 


in order that a final judgment may be rendered, the court 
must have jurisdiction of both. 

Exceptions to the jurisdiction of the court are made 
against “ parties” under section 1068, not against “ claims.” 

We have nothing to say ip regard to the character of 
the State as a publie corporation, nor of its capacity to 
maintain actions under certain circumstances, but we do 
say, that under the most liberal construction of the pro- 
visions of the Constitution, and under the acts of Con- 
gress in force when the petition was filed conferring juris- 
diction on the Court of Claims, and on other courts of the 
United States, the State of Louisiana could not, in the 
absence of an express statutory provision authorizing the 
same, maintain an action against the United States. 

Power is conferred upon the Court of Claims to decide 
the claims of individuals against the United States, but 
not to determine claims between States and Nations. 

We are not bound by the decisions made in the three 
eases mentioned in the opinion in which States were parties, 
but in which the question of jurisdiction was not raised. 
No appeals were taken. (Ree. 5.) (Vide United States v. 
MecDougall’s, Admr., 121 U.S. R., 89.) 


The opinion of Attorney-General MacVeagh does not, 


say in express terms that a State can institute and main- 
tain an action against the United States in the Court of 
Claims. Nor is what is said by him an answer to the 
point upon which an opinion is requested. He simply 


’ which is not, strictly speaking, a 


makes a “ suggestion,’ 
part of the opinion. His suggestion is based upon the 
fact that two cases had been presented to the Court of 
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Claims by States and no point raised as to the jurisdic- 
tion. He says, not as an opinion, but suggestion: “ In 
this connection I would suggest that the State may havea 
remedy in the Court of Claims.” 

So what is treated as an opinion turns out not to be 
an opinion at all, and the suggestion has for its founda- 
tion two cases (State of Texas Case, 7 Ct. Cls. R., 301 ; 
State of Illinois and State of New Hampshire, 20 Ct. 
Cls. R., 342, 394), which Attorney-General Mac Veagh 
states were “each * * * dismissed for want of prose- 
cution.” 

This is rather a peculiar way of making one authority 
relied on sustain the other. We are not bound in this 
court by Attorney-General MacVeagh’s suggestion, Nor 
are we bound by what the Court of Claims said in the 
two departmental cases, which were simply certified back 
to the respective Departments. Nor by the facts found in 
the case transmitted under the Bowman act of March 3, 
1883, and in which the Court of Claims had no power to 
render a final judgment. 

We do not feel convinced that Congress, in the distri- 
bution of judicial powers under the Constitution, granted 
to the Court of Claims, under § 1059 of the Revised Stat- 
utes, either original or concurrent jurisdiction of a cause 
in which a State is a party to a suit against the United 
States. 

If, 
Concerning the second assignment of error, the appellant 


maintains that, as to the items making up the claim tor 
indemnity for swamp lands, the Court of Claims was with- 
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out jurisdiction, The claim, as will no doubt be admitted, 
is founded upon a law of Congress. The petition was not 
filed within six years after the claim first accrued. 

By act of September 28, 1850 (9 Stat. L., 519), Con- 
gress granted the whole of the swamp and overflowed 
lands unfit for cultivation, and which remained unsold 
at the date of the passage of the act, to the several States. 
This was the beginning of the legislation upon this sub- 
ject. 

Some confusion seems to have arisen in the sale and 
transfer of the swamp lands; and in March, 1855 (10 
Stat. L., 634), Congress found it necessary to legislate 
further for the purpose of adjusting certain difficulties, 
By section 2 provision was made to indemnify the States 
where they lost swap lands under the act. The section 
reads as follows : 

Sec.—. * * * ‘That upon due proof, by the 
authorized agent of the State or States, before the 
Commissioner of the General Land Office, that any 
of the lands purchased were swamp lands, within the 
true intent and meaning of the act aforesaid, the 
purchase money shall be paid over to the said State 
ontwm ~*~ * * 


By the act of March 3, 1857, the provisions of the act 
of March 2, 1855, are continued in force,and special ret- 
erence is made therein to the act granting the swamp lands 
to the State of Louisiana, approved March 2, 1849. (9 
Stat., L., 352.) 

The lands for which indemnity is claimed were sold in 
1857 and prior thereto, as stated in Finding No. 1. 


(Re ec. 8.) 
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The State of Louisiana having been given the same 
status in the Court of Claims as other claimants by over- 
rulix_s the motion to dismiss for want of jurisdiction, the 
question presents itself, therefore, as to whether this part 
of the claimant’s demand is not barred by the Revised 
Statutes, for the reason that the petition has not been filed 
within the required six years. (Rec. 3; R. 8S. 1069.) 

Inasmuch as the tracts of land were sold prior to the 
passage of the act of Congress approved March 3, 1857, 
by which the provisions of the act of March 2, 1855, were 
extended, the claims which are founded on these two stat- 
utes did not accrue later than March 3, 1857. 

They are presented here as claims founded upon such 
laws under section 1059, Revised Statutes. The petition 
was filed September 20, 1886, nearly thirty years after 
such claims accrued under the statutes,and more than 
thirty years after the sale of such lands, 

A claim first accrues, within the meaning of the stat- 
ute, when suit may first be brought upon it, and from 
that day the six years’ limitation begins to run. (Lice 
v. United States, 122 U.S. R., 617.) 

The appellee relies on the provisions of the statutes of 
1850, 1855, and 1857 (supra) for its remedy to prosecute 
the claim in this court under section 1059, Revised Stat- 
utes. Such being the fact, there is nothing to exclude the 
claim from the provisions of section 1069, Revised Stat- 
utes. 

Finding V shows that the agent of the State of Louis- 
iana never furnished the proof required by section 2 of 
the act of 1855. (Ree. 8.) 
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Any delay in the adjustment and payment of this part 
of the claim is clearly to be attributed to the appellee, and 
of such delay it cannot take advantage. 

If the Court of Claims had jurisdiction of this part of 
the claim (Finding I, Ree. 8) under any construction of 
the statutes, which we doubt, the question arises, when 
did such claim acerue. The finding of the court shows 
the Commissioner of the General Land Office to have 
found the amount of $23,855.04 due to the State of 
Louisiana June 30, 1885, on account of indemnity for 
swamp lands purehased by individuals within said State 
prior to March ©, 1857. (Find., I, Ree. 8.) 

It isa fact, then, that the sum now sued for, $323,855.04, 
was due to the State of Louisiana prior to March 3, 1857. 
It had acerued at that time under the law. (ice v. 
United States, supra.) The appellant was ready, it must 
be presumed, to pay it when the State had complied with 
the second section of the act of March 2, 1855 (10 Stat. 
L., 634).. The State, or its authorized agent, neglected or 
refused to furnish the proof required by said section, and 
the Commissioner of the General Land Office, on the— 
day of ——-—, 1885, accepted the field notes of the sur- 
veyor-general of Louisiana as such proof, and certified 
the amounts due to the Treasury Department, where the 
direct taxes were set-off against them. The claim was 
then taken to the Court of Claims by petition under the 
act granting original jurisdiction to that court. (Ree. 1.) 

The opinion of the Court of Claims proceeds upon the 
theory that the right to sue under the respective acts was 
inchoate, and not mature in the absence of the action of 
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the Commissioner of the General Land Office. (Ree. 9.) 
The court says : 

If, in the absence of any action upon the part of 
the Commissioner of the General Land Office, the 
claimant had brought suit, would not a plea embrac- 
ing the facts contemplated by the second section of the 
act of 1855 be a good plea in bar? If so, then the 
right of action was not complete, &e. 

We do not think such a plea in bar would have been 
good. The question of proof under the section referred 
to is a question of fact, and within the exclusive juris- 
diction of the Commissioner of the General Land Office. 
He is authorized to pay over to the States the purchase 
money upon due proof made to him of the swampy char- 
acter of land. His function under the law is a judicial 
one. It is not subject to review by the Court of Claims 
or any other court. 

It is clear, therefore, that neither the action nor inac- 
tionof the Commissioner (whichever it may have been) in 
the premises could have been made the basis of a plea in 
bar in another tribunal. What he did, or left undone, is 
not a subject of review elsewhere. 

But is the further proposition of the court, that the 
right of action was not complete unless aided by the Com- 
missioner, tenable under the facts as found by the court ? 
The whole matter, under the law, was not dependent upon 
the action of the Commissioner; but the State, or its au- 
thorized agent, was required to do an act precedent to the 
action of the Commissioner. It is presumed the Commis- 
sioner did his official duty; that he acted as soon as the 
State of Louisiana made it possible for him to do so. 
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The inaction was entirely on the part of the State. No 
proof was furnished until, by lapse of time, the statute of 
limitation became a bar to the jurisdiction of the court, if, 
in fact, such jurisdiction ever attached. 

[t would be broad ground, under any state of facts, to 
assume that the Commissioner of the General Land Office 
could in any such manner abrogate or extend the statute 
of limitations. 

But in a case where it is incumbent on the claimant to 
adduce proof, as in this case, and such proof is not adduced 
until the remedy afforded by law in the judicial depart- 
ment of the Government is lost,can it be said such remedy 
was lost because “it was unaided by the agency of the 
Commissioner of the General Land Office ” ? 

If equity is to be invoked on behalf of the appellee, 
then such appellee must show that all the familiar rules 
of equity have been complied with in its behalf. This 
has not been and cannot be done. Who made it impos- 
sible for the “ subsequent event,” spoken of in the opinion, 
to happen? Not the Commissioner, because he was re- 
quired to act on “due proof;” but no such proof was 
furnished within the six years after the claim accrued. 
To hold, therefore, that the statute of limitation is not a 
bar to the part of the claim now under consideration is 
practically to permit the appellee to take advantage of its 
own wrong. Neither the State nor its authorized agent 
made an effort to supply the necessary proof. 

The right of action in this suit did not depend upon a 
contingency, any more than any other right of action in 
a Department, court, or other tribunal. It depended upon 
‘due proof.” Most claims, we believe, depend upon this 
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sort of contingency. But we never heard it urged be- 
fore that, because the claimant neglected or refused to ad- 
duce such required proof, and for this reason the officer or 
tribunal was prevented from passing on its competency, or 
sufficiency, or finally upon the merits of the claim, the bar 
of the statute of limitation was avoided or removed thereby. 

The right of action, if it ever acerued in the Court of 
Claims in relation to the claim under consideration, which 
we do not admit, accrued March 3, 1855, and the statute 
of limitations began to run against it from the same date. 
[t was not changed by, nor did it depend upon, any con- 
tingency, except such as are common to al] suits and 
claims. 

It is held, in the opinion of the Court of Claims, inci- 
dentally, that the proceeds of the lands became a trust fund 
in the hands of the Government, and, in equity, would be 
unaffected by the statute of limitations until there was a 
disavowal of the trust by the refusal of the trustee to rec- 
ognize the rights of the cestuz que trust. (Ree. 10.) 

The original grant to the States of these swamp lands 
is found in the act of September 28, 1850. (9 Stat. L., 
519, § 2479, R. 5S.) It is provided that the proceeds of 
said lands, whether from sale or by direct appropriation 
in kind, shall be applied exclusively, so far as necessary, 
to the purpose of reclaiming said lands by means of 
levees and drains. 2 

The grant is made subject to the discretion of the States 
as to how much of the proceeds shall be applied to the 
purposes mentioned in the act. The proceeds can, there- 
fore, be used for any other purpose by the State, and they 
are not held in trust for a specific purpose. The grant is 
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an absolute gift, coupled with the provision that so much 
thereof as may be necessary shall be used for the purpose 
named. ( Wright v. Roseberry, 121 U.S.,488.) Whether 
the amount In controversy is necessary for such purpose 
is a matter of fact, which has not been found by the court. 
The fund is not, therefore, held by the appellant in trust 
for the State for the purpose of having it specifically ap- 
plied. The State, when it receives the money, may deter- 
mine that it is not necessary for the construction of drains, 
and may apply it to any general purpose. 

The act of Mareh 2, 1855 (10 Stat. L., 634), provides, 
in section 2, that if upon due proof * * * any of 
the lands purchased were swamp lands, within the true 
intent and meaning of the act of September 28, 1850, supra, 
the purchase-money shall be paid over to the said State or 
States. 

The act of March 3, 1857 (11 Stat. L., 251), confirms 
the grants to the States. 

The act of September 28, 1850, appears to have been 
proposed in the first place as an enabling act for the State 
of Arkansas, but, by section 4, its provisions were extended 
to the other States. 

In some of the States, where the benefits of the act 
apply, the construction of drains and levees would not be 
necessary, or, if so, to a very limited extent. Hence, if 
under the law the fund must be used for such specific pur- 
poses, it would be utterly useless and unavailable. But 
such was not intended by Congress. The fund is to be 
applied to general purposes. 

The Commissioner of the General Land Office is di- 
rected and authorized by Congress to pay to the States, 
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upon due proof, the purchase money. ‘This is all there is 
of the law. No express trust is declared, and none can 
well be implied. 

Many attempts have been made in the Court of Claims 
to avoid the statute of limitations in suits for the proceeds 
of captured and abandoned property, upon the theory that 
the funds are trust funds and the Government a trustee. 

[In the ease of Rice v. The United States (122 U.S. Ties 
611), this point was urged by able counsel with great force, 
The motion to dismiss in the Court of Claims for want of 
jurisdiction by reason of the application of the statute of 
limitation in bar of the jurisdiction was sustained. The 
ease was appealed to the Supreme Court and affirmed by 
a divided court. The case is in point here. It ought, 
and we think it does, practically settle the point that the 
Government is not a trustee of every fund that happens 
to fall into its possession. It never ought to be held to 
be such trustee, unless Congress by an act expressly says 
it shall be. 

The net proceeds of these lands are in the Treasury 
like any other money and not as a specific fund, and can 
only be gotten out in payment of this claim, by an appro- 
priation of Congress, In the same manner that other claims 
against the Government are paid. 

The five per centum fund was to be expended in lay- 
ing out and constructing public roads and levees under 
the direction of the legislature, but this does not apply to 
the indemnity fund. (2 Stat. L., 643, § 5.) 

The Five Per Cent. Cases (110 U. 8S. R., 471) were 
brought under certain sections of the acts of Congress 
under the original jurisdiction of the Supreme Court of 
the United States. 
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The appellant contends that the part of the final judg- 
ment based on Finding I of the court (Ree., 8) is erro- 
neous, because the claim was within the exclusive juris- 
diction of the Commissioner of the General Land Office, 
under section 2 of the act of Mareh 2, 1855 (10 Stat. L., 
634). Thesection reads: 

That upon due proof, by the authorized agent of 
the State or States before the Commissioner of the 
General Land Office, that any of the land within the 
true intent and meaning of the act aforesaid had been 
sold by the General Land Office, the purchase-money 
shall be paid over to the said State or States. 

But let us examine the authorities bearing directly or 
by analogy upon the question of exclusive jurisdiction 
when conferred on an officer or tribunal. 

Although the doctrine of exclusive jurisdiction for 
which the appellant contends has been frequently passed 
upon by the courts, yet it has not been anywhere so 
strongly emphasized as in the case of Johnson v. Towsley 
(13 Wall., 83), where the Supreme Court say: 

But while we find no support to the proposition 
of the counsel for plaintiffs in error in the special 
provisions of the statute relied on, if is not to be de- 
nied that the argument is much stronger when founded 
on the general doctrine, that when the law has confided 
load special tribunal the authority to hear and determine 
*¢ rtain matters Arising mn the COURSE of its duties, the 
decision of the tribunal, within the scope of its authority, 
is conclusive upon all others. 

[In Marshalls Case (21 C. Cls. R., 308) the court held 
that a special act of Congress conferred exclusive jurisdic- 
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tion upon the Secretary of War (14 Stat. L.,417). The 
act upon which Marshall’s claim was founded reads as 
follows : 


Sec. 2. And be it further enacted, That the See- 
retary of War is authorized and required to refund 
from the commutation money the amount (not ex- 
ceeding $300 in any one case) paid by any person 
drafted during the late war who furnished a substi- 
tute or paid commutation money, whenever it shall 
appear that, under the rules and decisions of the War 
Department governing at the time, the said person 
was entitled to discharge from the obligation to render 
personal service under the draft for which he paid 
money or furnished a substitute; and to refund in 
like manner in all eases when it shall appear that a 
person, so having paid commutation money or fur- 
nished a substitute, was not legally lable to draft; 
Provided, That this section shall apply only to claims 
received at the War Department prior to its passage. 


By way of interpretation of the above act, Judge Sco- 


field, who delivered the opinion of the court, said : 


On the other hand, the counsel for the claimants 
contends that this statute did not, directly or indi- 
rectly, confer any jurisdiction over these claims upon 
the Court of Claims, but conferred it exclusively 
upon the Secretary of War. ; 

The Secretary of War would thus become clothed 
with exclusive authority to hear and determine these 
eases. From his decision there would be no appeal 
except to Congress. Quite likely this is the proper 
construction to be placed upon the statutes. 


In Ramsay’s Case (14 C, Cls. R., 371) the court, in an 
opinion delivered by Chief-Justice Richardson, held that 
the claim of an informer was within the exclusive jurisdic- 
tion of the Secretary of the Treasury, under the Act of July 
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' 13, 1866 (14 Stat. L., 145). The part of the act which 


is material for the purposes of this case reads as follows : 

The Secretary of the Treasury, under general reg- 
ulations to be by him preseribed, shall determine 
whether any claimant is entitled to such share as 
above limited, and to whom the same shall be paid, 
and shail make payment accordingly. 

It is clear [says the court] that the statute makes 
the Secretary of the Treasury the sole judge as to 
whether there is an informer who is entitled to a share 
of any sum received in lieu of penalty before judg- 
ment, in like manner as it confers upon the court 
alone which imposes a fine, penalty, or forfeiture the 
same authority after judgment. Jn cach case special 
and exclusive jurisdiction of the matter is given to a 

- tribunal or officer other than this court. 
In Woolner’s Case (13 C. Cls. R., 366), in an opinion 
delivered by the present chief justice, the court said : 
When the law intrusts the decision of any question 
of fact to a designated public officer, the sufficiency 
of the evidence depends upon his own judgment, and 
cannot be reviewed by any other officer or any tri- 
bunal. What would be sufficient for him might not 
be sufficient for other minds, and what would be suffi- 
cient for others might be quite insufficient for him. 
The Portland Company’s Case (5 C. Cls. R., 445) was 
decided upon the doctrine in Nicholl’s Case (7 Wall., 122), 
as coming within the administration of the internal-reve- 
nue laws. ‘The petition was dismissed for want of juris- 
diction, and Judge Nott, in a concurring opinion, placed 
the case upon another ground than the one contained in 
the opinion of the court. namely : 
It is the case of a party seeking aflirmative relief, 
given, not by the general principles of law, but by 
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an express statutory provision, which at the same 
time prescribes a special mode of obtaining redress, 
and designates a particular tribunal as having what 
the courts have again and again held to be exclusive 
jurisdiction. 


In Davidson's Case (21 C. Cls. R., 298), the court held 


that section 4756, Revised Statutes, conferred upon the 
‘Secretary of the Navy exclusive jurisdiction to determine 
the facts and decide the law. The court, in dismissing 


the petition, said : 


If this court were authorized to review the action 
of the Secretary in the premises, we might possibly 
find good reason for concurring in his decision, but 
section 4756 seems to confer upon that officer exclu- 
sive jurisdiction to determine the facts and decide the 
law. The application is to be made to him ; he is to 
become satisfied that it comes within the provisions 
of the statute ; and his certificate is to bethe warrant 
upon which the pension shall be paid by the Com- 
missioner of Pensions. 

Until he has decided the case and given the cer- 
tificate there seems to be no liability on the part of 
the Government that can be enforced in this court. 
Jurisdiction over a charity or other fund, conferred 
upon a particular tribunal by the statute enacting it, 
is thereby withheld from other tribunals within whose 
general powers it would otherwise fall. 

Thus we have heretofore held that this court is 
without jurisdiction to review the action of the In- 
terior Department in making up the roll of invalid 
pensions. (Dailey’s Case, 17 C. Cls. R., 144; LTar- 
rison’s Case, 20 C, ( ‘Is. 8 122.) 

So we have repeatedly held that a decision of the 
Commissioner of Internal Revenue, relative to re- 
funding of taxes under section 3220, Revised Stat- 
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utes, cannot’ be reviewed by this court, unless im- 
peached for fraud or mistake. (Aaufman’s Cuse, 11 
C. Cls. It., 659, affirmed, 96 U. S. 567; Ramsay’s 
( use, l } 4 Cls. si oOOd : (rre neastle Bank, Ld f} 
Cls. es 223 ; Sybrunt’s Case, 19 U. Cls. _# 461.) 

Irom the doctrine announced in the above authorities 
we think it is clearly shown that the claim deseribed in 
the third assignment of error was within the exclusive 
jurisdiction of the Commissioner of the General Land 
Office. 

iV. 

Did the court err in dismissing the appellant’s plea of 
counter-claim or set-off? The claims were certified to the 
Treasury Department by the Secretary of the Interior in 
1885 and 1886. 

The Secretary of the Interior and the officials ot that 
Department have followed the statutes in their certificates 
to the stated accounts. The First Comptroller also fol- 
lowed the statutes in admitting and certifying the amounts 
due the claimant. 

No statute of limitation arose as to their action. The 
only controverted question that may be said to have been 
specially transmitted to this court by either of the De- 
partments arises upon the action of the Comptroller in 
directing the appellee’s claim to be set-off or credited 
against the direct tax alleged to remain due to the Gov- 
ernment from the State of Louisiana. 

A similar question arose in the office of the First Comp- 
troller in a claim on the part of the State of Mississippi 
for payment of the amount found due it on account of 
sales of public lands within its limits, and the Comptroller, 
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after a thorough consideration of the subject, rendered an 
opinion which is applicable to the question of set-off in 
this case,and which is now made part of the argument 
upon this branch of the case. 

The Commissioner of Internal Revenue has furnished 
a complete statement of the facts in the case, together with 
a reference to authorities and documents sustaining the 
Comptroller of the Treasury in crediting the amount due 
the claimant against the direct tax account. This letter, 
‘dated October 6, 1886, is made a part of this brief, and a 
copy thereof will be found in the appendix. 

The First Comptroller of the Treasury also made a 
similar statement, with a citation of authorities, of date 
October 20, 1886, which is likewise made a part of this 
brief, and a copy of which will be found in the appendix. 

The prayer for judgment over against the State of Lou- 
isiana Is an error. 

Upon what has already been said, and relying on what 
has been produced by the Treasury Department, and also 
upon the authorities referred to by the Commissioner and 
First Comptroller, this branch of the case is submitted 
to the court. 

V. 

The fifth and sixth assignments are covered by the 
preceding argument, and it will not be essential to notice 
them separately and in detail. 

A. H. GARLAND, 
Attorney-General. 
Herer J. May, 


Assistant Attorney. 


Oct. 4, 1887. 


APPENDIX. 


TreAsurnyY DEPARTMENT, 
OrriceE OF INTERNAL REVENUE, 
Washington, October 6, 1886. 


Hon. DANIEL MANNING, 
Secretary of the Treasury : 

Sir: [n compliance with your request of the 29th 
ultimo, upon a letter of the Acting Attorney-General, 
dated the 27th ultimo, relative to the case of The State of 
Louisiana vy. The United States, pending in the Court of 
Claims (No, 15295), | have the honor to return the letter, 
with the printed copy of the petition, and to report as 
follows: 

This is an action brought by the State of Louisiana 
against the United States for the recovery of $71,643.16 
($71,385.83 ?], which sum, it is alleged, was found due the 
State of Louisiana by the proper accounting officers of the 
Treasury Department, and instead of being paid, was car- 
ried by adjustment to the credit of the State on account 
of direct taxes charged against said State. 

The Acting Attorney-General desires a full statement in 
writing of all the facts, circumstances, and evidence in 
the possession or knowledge of the Department touching 
the claim, which statement “ shall contain a reference to 
or description of all such official documents or papers, if 
any, as may furnish proof of facts referred to in it, or 
may be necessary and proper for the defense of the United 
States against the claim, mentioning the Department, office, 
or place where the same is kept or may be procured.” 

(2) 
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By the Act of August 5, 1861 (12 Stat., 292), Congress 
imposed a direct tax of $20,000,000 upon the whole 
United States, which was apportioned among the differ- 
ent States and ‘Territories according to population. The 
amount apportioned to the State of Louisiana was 
$385,886.67. 

Most of the States, except the eleven insurrectionary 
States, assumed and paid the amounts apportioned tothem. 

Another act was passed June 7, 1862, providing for the 
collection of the tax in the insurrectionary States through 
United States direct-tax commissioners. This act super- 
seded the act of August 5,1861, so far as related to States 
ur rebellion (9 Wall., 326; 14 Wall., 553), and was modi- 
fied by the acts of February 6, 1863, and March 3, 1865. 

Commissioners were appointed for the State of Louisi- 
ana, and were engaged in making assessments and collec- 
tions until Congress, by an act approved July 28, 1866, 
authorized a suspension of further collections in the eleven 
States referred to until January 1, 1868, and by act of 
Congress, approved July 23, 1868, the suspension was 
further continued until January 1, 1869, since which date 
collections have not been resumed, nor has Congress taken 
action further suspending the same. 

Of the $385,886.67 apportioned to the State of Lou- 
isiana there was collected by the commissioners from the 
owners of lands subject to that direct tax the sum of 
$314,500.84, leaving an indebtedness of $71,385.83. 

It appears that in 1868 the then First Comptroller, 
Hon. R. W. Tayler, having decided that the direct tax 
was a debt due by the States, entered the State of Lou- 
isiana on the books of the Treasury as a debtor to the 
United States. The same action was taken in regard to 
all the States, and accounts were stated charging them with 
their quotas and crediting them with amounts collected. 

A copy of the statement in regard to Louisiana, the 
original being on file in the Register’s office (miscellaneous 
accounts, Fifth Auditor, No. 55565), is inclosed. 
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The accounts of the States in relation to the direct tax 
are kept in the office of the First Comptroller and in the 
office of the Register of the Treasury, and the statements 
made in the petition as to the amount of claims which 
have been adjusted and credited to the State of Louisiana, 
and the character of the same, cannot be verified by any 
accounts kept in this office. Fora statement in regard 
to them I respectfully refer you to the First Comptroller. 

I have been unofficially advised, however, that the 
amount of certain claims of the State, aggregating 
$71,385.83, have been so applied, thus balancing the ac- 
count and settling the claim against the State for the un- 
paid quota of direct tax. 

The question involved in the suit is whether the United 
States has a right to apply moneys due a State as a set-off 
against the quota of direct taxes apportioned to States by 
the direct-tax act of August 5, 1861. 

The practice has been in the office of the First Comp- 
troller, instead of paying claims which have been adjusted 
in favor of States, to credit the sum due to the States upon 
unpaid balances of direct tax charged. Section 1766, Re- 
vised Statutes, provides “that no money shall be paid to 
any person for his compensation who is in arrears to the 
United States until he has accounted for and paid into 
the Treasury all sums for which he may be liable,” &e. 

It is also claimed that the right of the accounting offi- 
cers of the Treasury Department to make set-offs in such 
cases is well settled on general principles. Gratiot v. 
United States (15 Pet., 370); MeKnight v. United States 
(98 U.S., 186); United States vy. Union Pacific Railroad 
Company (91 U.S.,79). In Bonnafon’s Case (14 C. Cls. 
R. 484) the syllabus states that “ notwithstanding the ab- 
sence of statutory authority, it was legal and proper for 
the accounting officers, in the course of settling ordinary 
accounts in the Treasuary, to set off a debt due from the 
claimant against one due from the Government.” In 
Taggart’s Case (17 C. Cls. R., 322) the syllabus says that 
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in such case “ the accounting officers are required by law 
to set off the one indebtedness against the other, and certify 
only the balance.” 

First Comptroller Lawrence, in his decision in_ the 
Georgia case, in which the same points seem to be involved 
as in this case, also refers to other decisions upon the gen- 
eral question of set-offs. (4 Lawrence, 354.) 

There is no question as to the right and duty of the 
accounting officers to make the set-off if the State is a 
debtor to the United States, as appears from the books of 
the Treasury Department. There has been a conflict of 
opinion among those who have been called upon to con- 
sider the question as to the liability of the States for di- 
rect tax where, as in the case of Louisiana, payment has 
never been assumed by the State as provided by section 
53 of the act of August 5, 1861. 

The whole question has been thoroughly discussed in 
decisions of the Comptroller and in reports of committees 
in Congress, and | inclose certain documents, and refer to 
other documents of a public character, which are accessible, 
from which the information desired can be obtained, as 
far as this office is able to furnish it. 


DOCUMENTS TRANSMITTED. 


(1) Senate Ex. Doc. No. 24, first session Forty-sixth 
Congress. Letter from the Secretary of the Treasury in 
answer to Senate resolution of May 14, 1879, in relation 
to the liability of the States for the direct tax under the 
act of August 5, 1861, and acts amendatory thereof, con- 
taining decision of Hon. A. G. Porter, First Comptroller ; 
the argument in the Georgia case; debates in Congress, 
and a compilation of statutes of the United States relating 
to direct taxes from 1798 to 1868; also including an ex- 
tract from the report of the Commissioner of Internal 
Revenue for 1870, giving the proceedings had under the 
act of 1861, and its amendments. 

(2) Pamphlet relative to the right of the United States 
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to apply money appropriated by Congress to the State of 
Georgia liy way of set-off against the quota of direct taxes 
apportioned to that State by the direct-tax act of August 
5, 1861, Georgia case, containing copy of the decision of 
First Comptroller Lawrence and of the letter of Commis- 
sioner of Internal Revenue to the Secretary of the Treas- 
ury of May 3, 1880, relative to the direct tax. (4 Law- 
rence’s Decisions, p. 354.) 

(3) Annual report of the First Comptroller to the Sec- 
retary of the Treasury for the year 1885, containing the 
decision of First Comptroller Durham in the Mississippi 
direct-tax case. 

(4) Copy of the statement of an account between the 
United States and the State of Louisiana on account of 
direct tax, dated May 12, 1868; miscellaneous accounts 
Fifth Auditor, No. 55565, original being on file in the 
office of the Register of the Treasury. 


REFERENCES, 


(1) Decision of First Comptroller in the Kansas case. 
(2 Lawrence’s Decisions, p. 301.) 

(2) Report from the Committee on the Judiciary, House 
of Representatives, on the Georgia case. (Report No. 
752, Forty-eighth Congress, first session.) 

(3) Report from same committee. (IF orty-ninth Con- 
gress, first session, Report No. 35.) 

(4) Report from Senate Judiciary Committee relative 
to claim of State of Georgia. (Senate Report No. 1138, 
Forty-ninth Congress, first session.) 

(5) Report from Committee on Claims, House of Rep- 
resentatives, on bill to adjust accounts between the United 
States and the States and Territories. (Majority and mi- 
nority reports, H. R. No. 2486, part | and part 2, Forty- 
eighth Congress, second session.) 

Very respectfully, 
Jos. S. MILLER, 
Commissioner. 
7056 
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TREASURY DEPARTMENT, 
First CoMPTROLLER’S OFFICE, 
Washington, QD. lin October 20, 1886. 


Hon. DANIEL MANNING, 
Secretary of the Treasury : 

Sir: I have the honor to acknowledge the receipt, by 
reference from your office, of the request of the Acting 
Attorney-General for information relating to the case in the 
Court of Claims of The State of Louisiana vs, The United 
States, No. 15295, as per the accompanying petition of the 
claimant. 

In reply I have the honor to state that, on the 13th of 
May, 1868, this office received from the Fifth Auditor an 
account as stated between the United States and the State 
of Louisiana “ for amount of direct tax imposed and ap- 
portioned by the provisions of the eighth section of an 
act to provide increased revenue from imports, to pay in- 
terest on the public debt, and for other purposes, approved 
August 5, 1861;” and on the 29th of the same month 
this office certified a balance of $385,886.67 as due 
thereon to the United States from the said State of Lou- 
isiana. 

Since that date said State has been credited on the 
account with taxes collected thereon by the direct-tax 
commissioners $314,500.84, and with deposits made ap- 
plicable to the account aggregating $71,385.83, thereby 
balancing the account by credits to the amount of the 
quota, $385,886.67. 

It will be observed that the amount credited to the 
State as collected by the direct-tax commissioners is 
$314,500.84, instead of $268,515.12, as stated in said 
petition. Said petition also claims as due to the State the 
sum of $71,643.16, whereas the two items of which it is 
represented to consist ($27,657.44 and $43,728) make 
$71,385.44. 

The act imposing the tax in question provides “that a 
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direct tax of twenty millions of dollars be and is hereby 
annually laid upon the United States, and the same shall 
be and is hereby apportioned to the States respectively in 
manner following: To the State of Louisiana, three hun- 
dred and eighty-five thousand eight hundred and eighty- 
six and two-thirds dollars.” (See. 8, Act Aug. 5, 1861.) 
And nothing appears to show that the Comptroller of 
that period entertained any doubt of the liability of the 
State for the amount of tax thus imposed in accordance with 
the apparently common understanding and contemporane- 
ous opinions on the subject. 

[In a communication of the Comptroller, Hon. R. W. 
Tayler, of May 20, 1867, addressed to the honoravdle See- 
retary of the Treasury, he incidentally referred to the sub- 
ject as follows: 

The tax was laid upon the States rather than upon the 
individual citizens or the property of the individual eiti- 
zens. ‘The Constitution authorizes Congress to lay and 
collect taxes, and requires that direct taxes shall be ap- 
portioned among the several States by a certain rule, so 
that in laying the tax and apportioning it the constitu- 
tional provisions were followed. 

The tax could be laid on the United States and appor- 
tioned among the States, but of necessity it must be col- 
lected from the property of the individual members of 
the community ; and Congress accordingly made provis- 
ion for its collection in this way. 

In the absence of any provision authorizing it, the peo- 
ple, in their collective capacity, through the proper au- 
thorities of the State organization, could unquestionably 
step in and pay the tax and relieve the citizens from the 
direct imposition upon their private property, and that 
this might be done Congress withheld the appointment 
of revenue officers until after the second ‘Tuesday of Feb- 
ruary, 1862. The purpose of this delay is disclosed in 
the 53d section of the act, which declared it lawful for each 
State and Territory and the District of Columbia to as- 
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sume, assess, collect, and pay its quota of the tax—not the 
quota of the individual citizens, but the quota of the States ; 
thus very clearly affirming, though not in direct terms, 
that the tax was laid upon the State. Of course it was 
not necessary for the State to assess and collect the tax 
from the citizens if it had means otherwise for its pay- 
ment. 

[In the event the State should not assume to pay the tax, 
Congress provided for its collection from the real estate 
of the individual citizens through the agency of officers of 
the United States. 

There were but two ways in which the tax could be 
realized : the one, payment by the State; the other, in 
the event of failure of such payment, collection by United 
States officers from the property of the individual citizens. 
Congress recognized and provided for both ways. 

But there is another and prudent provision in section 
53 of the act of 1861, which has not been repealed, mod- 
ified, or superseded by positive or indirect legislation, or 
by implication. It is as follows: The amount of direct 
tax apportioned to any State, Territory, or the District of 
Columbia shall be liable to be paid and satisfied, in whole 
or in part, by the release of such State, Territory, or Dis- 
trict, duly executed to the United States, of any liqui- 
dated and .determined claim of such State, Territery, or 
District of equal amount against the United States. 

More recently somewhat different opinions have been 
developed in relation to the nature, effect, and proper con- 
struction of the direct-tax enactments of August 5, 1861, 
and June 7, 1862, &c. Prominent among these are the 
decisions of late First Comptroller, William Lawrence, in 
the Kansas and Georgia cases, respectively, and especially 
as to the right to make set-off on account of direct taxes 
apportioned to a State in settling an account with the State. 
(See First Comptroller’s Decisions, Lawrence, vol. 2, p. 
301, and vol. 4, p. 354. 

The opinion of the Supreme Court of the United States 
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in the following cases may have incidental bearing more 
or less pertinent upon questions which may become more 
or less directly honaival in the pending case, to wit: In 
the cases of Bennet v. Hunter, 9 Wallace, p. 333; De 
Treville vy. Smalls, 8 Otto, p. 521; Springer v. United 
States, 12 Otto, p. 592 ; United States v. Taylor, 14 Otto, 
. 216. 
. The ‘aid letter of the Acting Attorney-General and the 
petition of the claimant are herewith returned, 
Very respectfully, 
M. J. DurHaw, 
Comptroller. 
By J. R. GARRISON, 
Deputy Comptroller. 
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Iu the Supreme Court of the United States, 


OcToBER TERM, 1887. 


THe UNITED STATES, APPELLANT, 
v. No. 1388. 
Tue Srate OF LOowisrIANa. 


APPEAL FROM THE COURT OF CLAIMS. 


BRIEF ON BEHALF OF THE UNITED STATES, APPEL- 
LANT. 


STATEMENT. 


Two cases in the Court of Claims, Nos, 15543 and 
15777, involving the same questions of law and depend- 
ing upon the same facts in the record, were consolidated. 
(Ree., 7.) 

The claim in this case embraces two items. The first, 
under the petition as amended, is for $36,439.69, alleged 
to have arisen under the Act of 20th February, 1811 (2 
17869 l 
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Stat. L., 641), and is for the 5 per cent. of the net pro- 
eveds of the sales of lands of the United States within 
the limits of Louisiana after Ist January, 1812. (Ree., 


The second, under the petition as amended, is for 
$7,133.02, alleged to have arisen under the Swamp Land 


Acts of September 28, 1850 (9 Stat. L.., 519), and the Aef 


of March 2, 1855 (10 Stat. L., 634). The aggregate 
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claim, therefore, as alleged, is $43,572.71. (Ree., 8.) 

The accounting officers of the Treasury Department set 
off against the claims of the State the sam of $31,080, 
which amount was for interest past due on State stocks, 
State bonds, and Indian trust-fund bonds held by the 
Government, and the sum of $1,392.71 was applied to the 
part payment of the principal of bonds not at that time 
matured. It will be readily admitted that the set-off 
against the principal of bonds that will not mature until 
1894 can not well be maintained ina court of law. This, 
however, is a very small part of the set-off. There re- 
mains the sum of $31,080, which we contend may be right- 
fully and legally set off against the claimant’s demand, <A 
plea of set-off has been filed for this purpose, in which it 
will be observed the amount of the set-off is, by mistake, 
stated much larger than it actually is under the findings 
of the court. (Ree., 5, 9.) 

The claimant endeavors to avoid the plea upon the 
ground that the claim is a trust fund, and that the debt 
held by the Government and the claimant’s debt are not 
mutual, and hence can not be set off one against the other. 

The Court of Claims held in a former suit between the 
parties hereto (22 C, Cls. R., 284) that the funds were 


held by the Government as trust funds, and the statute of 
limitations did not begin to run until a disavowal of the 
trust by the trustee. Counsel for claimant now contend 
that, because the demand herein is a trust fund and the 
Government a trustee, there is no mutuality of obligation 
as between the ciaim and the set-off. 

The case referred to was appealed by the Attorney-Gen- 
eral to the Supreme Court, and the question as to whether 
these were trust funds argued in the brief of the appellant, 
but the point was not decided, (123 U.S. R., 32.) 

The amounts were due from the United States to the 
appellee, and the sum of $31,080 was due from the ep- 
pellee to the appellant by way of interest on the bonds 
held by the latter. (Ree., pp. 8, 9.) 

The item of 313,602.71 was deposited in the ‘Treasury 
to the eredit of the State of Louisiana more than six 
years before the petition was filed. (Ree., pp. 8, 9.) 

Two questions are presented for the consideration ot 
the court in this case, namely : 

(1) Does the statute of limitations apply to the item of 
$15,602.71 ? 

(2). Are the funds which have acerued to the State of 
Louisiana under the act of Congress approved February 
20, 1811 (2 Stat. L., 641), and under the acts September 
28, 1850 (9 Stat. L., 519), and Mareh 2, 1855 (10 Stat. 
L.., 634), of such a character that the just, admitted, and 
matured indebtedness of said State to the United States, 
being interest on the bonds aforesaid, can not be set off 


against the same? 


4 
ASSIGNMENT OF ERRORS. 


The appellant assigns the following errors : 

(1) The court below erred in not dismissing the item 
of $13,602.71 for want of jurisdiction. 

(2) The court below erred in holding that the respect- 
ive funds accruing to the State of Louisiana, under the 
act of Congress approved February 20, 1811 (2 Stat. L., 
641), and under the acts of Congress of September 28, 
1850 (9 Stat. L., 519), and March 2, 1855 (10 Stat. L., 
634), are trust funds and not subject to the plea of set-off 
filed by the United States, setting up an indebtedness 
from said State for interest admitted to be due on certain 
bonds of the appellee held and owned by the appellant. 

(3) The court below erred in dismissing the set-off or 
counter-claim of the United States. 

(4) The court below erred in entering judgment for the 
appellee for more than $12,490.71, the difference between 
the appellee’s demand and the amount found and admitted 
to be due on the appellant’s counter-claim or set-off. 


BRIEF OF ARGUMENT. 
ARE THEY TRUST FUNDS” 


The chief question in this case is as to the character of 
the respective funds upon which the claim of the State of 
Louisiana is based. Are they respectively trust funds? 

This question was argued in the brief for the United 
States in the case of The United States v. The. State of 
Louisiana, but was passed over without notice in the opin- 


ion, probably because no error was assigned upon the 
point. (United States v. Louisiana, 123 U.S. R., 32.) 

We reprint here what was said in that brief. 

It is held, in the opinion of the Court of Claims, 
incidentally, that the proceeds of the lands became a 
trust fund in the hands of the Government, and, in 
equity, would be unaffected by the statute of limita- 
tions until there was a disavowal of the trust by the 
refusal of the trustee to recognize the rights of the 
cestiul que trust. 

The original grant to the States of these swamp 
lands is found in the act of September 28, 1850. (9 
Stat. L., 519, § 2479, R. 8.) It is provided that the 
proceeds of said lands, whether from sale or by di- 
rect appropriation in kind, shall be applied exelu- 
sively, so far as necessary, to the purpose of reclaim- 
ing said lands by means of levees and drains. 

The grant is made subject to the discretion of the States 
as to how much of the proceeds shall be applied to the 
purposes mentioned in the act. The proceeds can, there- 
fore, be used for any other purpose by the State, and they 
are not held in trust for a specific purpose. The grant is 
an absolute gift, coupled with the provision that so much 
thereof as may be necessary shall be used for the purpose 
named. ( Wright v. Roseberry, 121 U.S., 488.) Whether 
the amount in controversy is necessary for such purpose 
is a matter of fact, which has not been found by the court. 
The fund is not, therefore, held by the appellant in trust 
for the State for the purpose of having it specifically ap- 
plied. The State, when it receives the money, may deter- 
mine that it is not necessary for the construction of drains, 
and may apply it to any general purpose. 
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The act of Mareh 2, 1855 (10 Stat. L., 654), provides, 
in section 2, that if upon due proof * * * any oft 
the lands purchased were swamp lands, within the true 
intent and meaning of the act of September 28, 1850, supra, 
the purchase-money shall hye paid over to thee said State or 
States. 

The act of March 3, 1857 (11 Stat. L... 251), confirms 
the grants to the States. 

The aet of Sept mber 28, 1850, appears to have been 
proposed in the first place as an enabling act for the State 
of Arkansas, but, by section 4, its provisions were extended 
to the other States. 

[In some of the States, where the benefits of the act 
apply, the construction of drains and levees would not be 
necessary, or, if so, toa very limited extent. Hence, if 
under the law the fund must be used for such specific 
purposes, it would be utterly useless and unavailable. 
But, such was not intended by Congress. The fund is to 
be applied to general purposes. 

The Commissioner of the General Land Office is di- 
rected and authorized by Congress fo pay to the States, 
upon due proof, the purchase money. This is all there 
is of the law. No express trust is declared, and none can 
well be implied. 

Many attempts have been made in the Court of Claims 
to avoid the statute of limitations in suits for the proceeds 
of captured and abandoned property, upon the theory that 
the funds are trust funds and the Government a trustee. 

In the case of Rice v. The United States (122 U.S. R.,, 
611), this point was urged by able counsel with great force. 
The motion to dismiss in the Court of Claims for want of 


~_ 


jurisdiction by reason of the application of the statute of 
limitation in bar of the jurisdiction was sustained. The 
ease was appealed to the Supreme Court and affirmed by 
al divided court. The Cuse is in point here. It ought, 
and we think it does, practically settle the point that the 
Government is not a trustee of every fund that happens 
to fall into its Possession. It never ought to be held to 
be such trustee, unless Congress by an act expressly savs 
it shall be. 

The net proceeds of these lands are in the Treasury 
like any other money and not as a specific fund, and can 
only be gotten out in payment of this claim, by an appro- 
priation of Congress, in the same manner that other claims 
against the Government are paid, 

The five per centum fund was to be expended in lay- 
ing out and constructing public roads and levees under 
the direction of the legislature, but this does not apply to 
the indemnity fund. (2 Stat. L., 643, § 5.) 

The proper construction of the law upon this subject 
will be found in the opinions of the Supreme Court in 
. 5S. R., 339) and 
Emigrant Co. v. County of Adams (100 U.S. R., 66-"7- 
"8—’9), 
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Emigrant Co. v. County of Wright (97 | 


The items of the claim consist ot donations made to the 
State upon certain conditions expressed in the statute. 
The Supreme Court has held that the legislature of Lowa 
eould divert the funds to other purposes than those named 
in the act of Congress, in the exercise of its discretion ; 
that Congress alone has the power to entorce the condi- 
tions of the grant, either by revocation or other suitable 
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action, for the violation thereof. The fund is therefore, 
in effect, the individual fund of the State. 

There has been no express trust created by the acts of 
Congress in relation to these funds. Can such trust be 
implied 2? What does the Supreme Court mean when it 
says, in construing the swamp-land acts (100 U.S. R., 
61, 62, supra): 

A grant, subject to the conditions of that act, made 
by a State of its swamp and overflowed lands to the 
several counties in which they are situated, to be 
disposed of for general county purposes, is valid, 


* 


And when we examine fully what the Supreme Court 
has said upon the subject, and especially upon the inter- 
pretation of the act of Congress, to be found on page 69 
of the case above cited, we apprehend there will be some 
difficulty in arriving at the conclusion that the State is a 
trustee, or the fund a trust fund. The State legislature 
can do as it pleases with the land or the proceeds donated 
by the swamp-land acts. Congress can only prevent such 
disposal thereof by revoking the donations. This, briefly, 
is all there is of the question. 

It may be remarked here that the question presented to 
the court for its decision is, whether, under a proper inter- 
pretation of the respective statutes, the 4 per cent. fund and 
the swamp-land fund are trust funds, to be held in this 
instance by the State of Louisiana as a trustee. And, if 
this question shall be decided in the affirmative, are the 
funds of such a character that a legitimate debt due to the 
United States from Louisiana can not be set-off against 
either or both of the funds ? 


The Attorney-General contends that, although the de- 
mands that exist between the parties may not have arisen 
under ordinary cireumstances and in an ordinary transae- 
tion, vet the debts are mutual obligations, held in mutual 
right, anc that the appellants’ set-off is a proper cna leval 
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LIMITATION, 


The question of jurisdiction under the statute of limit- 
ations was also argued and passed upon by the Supreme 
Court in United States v. Louisiana (125, U.S. RR. 32). 

The Court of Claims held that th right of action de- 
pended tEpond at contingeney, nel the statute lid heat beoin 
to run until such contingeney happened. ‘The contingeney 
in that case happened within the six years previous to the 
filing of the petition (Louisiane v. United States, 2? C. 
Cis. It., 28-4). 

This court afiirmed the decision of the Court of Claims 
in this ruling (United States v. Louisiana, 128 ULS. RR. 
de). 

In this case the contingency happened as to the item of 
$15,602.71 more than six vears before the petition was 
presented to the eourt below ( Rteeord Oo, o lindineg I). 

Unless there Is SOLE rule that aveolds the application af 
the Statute of limitations this item of thi claim 1s barred, 
and the Court of Claims was without jurisdiction. —[t ts 
contended by counsel for appellee that the funds are trust 
funds and the statute of limitations does not apply or 
begin to run until the disavowal of the trust by the trus- 
tee, 
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It will be observed, therefore, that this point, as well 
as others in this case, turn upon the question whether the 
5 per cent, and swamp-land funds are trust funds of the 
charactel asserted by eounse] lor appellee. 

Respectfully, 
A. Hl. GARLAND, 


Atlorine y- Ge neral, 
Heper J. May, 


Assistant Attorney. 
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UNITED STATES, Apre.viant, 
us, 


THE STATE OF LOUISIANA, Apretrer. 


Appeal from the Court of Claims. 


SRIEF FOR APPELLEE. 

This is an appeal from the Court of Claims, and the 
error assigned and which seems to be relied upon by the 
United States is, that this fund is not a trust fund and 
that therefore the demand is barred by the statute of 
limitations or, more technically, is excluded from the 
jurisdiction of the Court of Claims. 

The facts and the question here involved are much the 
same as in the case between the same parties decided at 
the present term of this court (123 U.S. 52), except that 
in that case it was also held that the Direct Tax was not 
a debt of the State. The question as to whether the Five 
Per Cents were trust funds was involved in that case, 
and must necessarily have been decided affirmatively, 
though it was not deemed necessary to comment upon 
this question in the opinion of the court. 

Wesay it was necessarily decided by this Court because it 
was so decided by the court below as shown by the opinion 
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of the Court of Claims, and if it had not been, the claims 
would have been barred by the statute of limitations, or ex- 
cluded from the jurisdiction of the court, for unless the 
funds were in legal contemplation trust funds the right to 
recover Was not inchoate but complete upon the enact- 
ment of the statutes respectfully of February 20, 1511, and 
of September 28, 1850. 

[In the opinion of the Court of Claims is the following 


express ruling on this point: 


“So that the proceeds of the lands became, in the hands 
of the Government, a trust fund, and as such would be 
‘unaffected by the statutes of limitations until there was a 
disavowal of the trust by the refusal of the trustee to 
recognize the rights of the cestui (pile trust.” (See page 10 
of Record of Supreme Court No. 1025.) 


And in the opinion affirming that judgement is the fol- 
lowing language, which seems to be conclusive on this 
point as to the Swamp Land indemnities: 


“The statute of limitations does not seem to us to have 
any application to the demand arising upon the swamp- 
land acts. 


“The act of 1850 contemplates that the Secretary of 


the Interior will identify the lands described, and although 
the State could not be deprived of her rights by the inac- 
tion of that officer (Wright v. Roseberry, 121 U.S., 488, 
501) she was not obliged to proceed in this assertion in 
the absence of such identification. By the act of 1850, 
which provided for the payment to the State of moneys 
received by the United States on the sales of swamp 
lands within her limits, the payment was made to de- 
pend upon proof of the sales by the authorized agent of 
the State before the Commissioner of the General Land 
Office. No such proof was ever made or offered, and, 
therefore, until In some other equally convincing mode 
the swampy character of the lands sold was established to 
the satisfaction of the Commissioner, no definite ascer- 
tainment of the amount due to the State was had, so as 
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to constitute a ground of action for its recovery in the 
Court of Claims.” (123 U.S., 37.) 


[If we a’e correct in our construction of the language 
used by both courts on this question it is res adjudicata, . 
for if it was not a trust fund, then one of the claims had 
been barred for near three-quarters of a century and the 
other for nearly one-quarter of a century. 

In deference, however, to the judgment of the Attor- 
ney-General in taking the appeal in the present case we 
beg to submit some observations upon the point is 


A QUESTION OF FIRST IMPRESSION. 


Before doing this, however, it may be well to notice the 
following points made in appellant’s brief. He says: 
“The item $13,602.71 was deposited in the Treasury to 
the credit of the State of Louisiana, more than six years 
before the petition was filed.” (Ree., pp. Sand 9.) Grant 
that it was, and it is wholly immaterial if, as’ we shall 
directly see, the United States held this sum as trustee 
for the appellee. And the fact is equally immaterial in 
its legal effect, if this sum belonged to Louisiana, not in 
her own right, but was to go to her charged with a trust, 
to wit, to be applied by the State to specific purposes, 
expressly declared in the act of Congress under which 
the fund arises. 

[t is a very curious circumstance in this case, that the 
sum named by the appellant as barred by the statute 1s 
made up of two credits, entered on the books of the 
Treasury on May 8, 1879, one of which, to wit, $1,592.71, 
was credited as a “part payment on principal,” whilst no 
part of the principal is due or matures until 1894; and 
the other item of the sum, to wit, $12,210, corresponds 
exactly in amount with a credit made, or rather held to 
be made, on interest which had not accrued. (See table 
in Appendix and letter of First Comptroller to the Clerk 
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of the Court of Claims, and letter of the Treasurer to the 
First Comptroller, also in Appendix hereto.) 

The second question or proposition of the appellant is, 
Are the funds “of such a character that the just, admitted, 
and matured indebtedness of said State to the United 
States being interest on the bonds aforesaid cannot be set 
off against the same.” 

This proposition begs the question; and is an abject 
confession of the weakness of appellant’s Case, 

The character of the alleged indebtedness is not an 
issue in this case. It is by no means “admitted” either 
in fact, or as “just.” Noris it proven. The case made is 
simply this, the United States as trustee has assumed with- 
out notice to the cestui que trust to credit this trust fund upon 
an alleged indebtedness of the cestui que trust on her own 
account to the trustee. There is nothing in the case cited. 
(Rice v. U.S. 122 U.S.) which will sustain such a prop- 
osition. Per contra, the principles upon which the judg- 
ment of the Court of Claims rests, and which judgment 
was affirmed without an cpinion, Is in entire accord with 
my proposition, that the statute does not begin to run 
until notice of the disavowal of the trust. It would be 
inexcusable to trespass argument on you upon so well 
settled a question. 

Another assertion on behalf of the appellant merits a 
word of comment. It is that “the net proceeds of those 
lands are in the Treasury like any other money, and not 
as a specified fund, and can only be gotten out in payment 
of this claim by an appropriation of Congress, in the 
same manner that other claims against the Government 
are paid.” In a certain sense th4s is true, because when 
money is once covered into the Treasury, whether right- 
fully and lawfully covered in or otherwise, it can only be 
drawn out by authority of an appropriation. It is true, 
therefore, that this money cannot be paid out without an 
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express appropriation, and in that sense is there “like any 
other money,” but non constat, it was covered in without 
authority of law and in violation of law, and thus became 
and is there “like any other money,” but unlawfully is 
in that condition in which an appropriation has become 
necessary that it may “be gotten out in payment of this 
claim.” The very gravamen of our complaint is, that it 
has been unlawfully covered into the Treasury, and we 
have, therefore, resorted to this means whereby it “can 
only be gotten out.” 

That it is there unlawfully will be demonstrated before 
we conclude, for , 

OUR CONTENTION 

is that both the United States and, the State of Louisiana 


are trustees as to this fund, though for different uses, 


THe Swamp LAnpD INDEMNITY. 


The United States is not a “donor,” as is suggested by 
counsel, in the sense of granting a gratuity or making a 
gift. “A donation is a gift and gratuity and not a grant 
of land founded on a consideration,” as is said by the Su- 
preme Court in Forsythe v. Reynolds, 15 Hl. Unques- 
tionably il cood consideration moved the United States to 
make this grant. It was a grant in the interest of and to 
advance the “general welfare.” Note the very language 
of the grant. “To enable the several States to construct 
the hecessary levees and drains to reclaim the sWallp and 
overflowed lands therein,” those made “unfit thereby for 
cultivation” were granted to the States (sec. 2479, R.S. of 
U.S.). By sections 2480 and 2481 Federal machinery ts 
provided for determining the specific tracts or parcels of 
lands which come within this general grant. Then section 
2482 further provides for the correction of errors made by 
the Government in the disposition of any of these lands 
between the grant in 1850 and the date of this enactment 


(March 2d, 1855), and the incemnity for these errors was 
LO be made by the Commissioner of the General Land 
Oftice with the approval of the secretary of the Interior. 
Not only is all this necessarily to be done by Federal ma- 
chinery, but sec. 2475 still further devolves the duty on 
the Commissioner of the General Land Office “to enforce 
and Carry into execution, by appropriate regulations,” 
these various provisions. ‘The Commissioner of the Gen- 
eral Land Office has by law exclusive jurisdiction in all 
matters “appertaining to the surveying and sale of the 
public lands of the United States,” and power to “audit 
and settle all public accounts rr lating to the public lands.” 
(See Baldwin v. Stark, 107 U.S., 465; Marquez v. Frisbie, 
101 U.S8., 475; Shepley v. Cowan, 91 U.S., 331). 

Now the question is, can there be any doubt that these 
provisions constitute the Government of the United States 
a trustee of this fund ? 

There is no better definition of a trustee than the one 
laid down in Perry on Trusts, viz: “A person in whom 


some estate, interest. or power in or affecting property of 


any description is vested for the benefit of another.” The 
act of 1850 carried the equitable title, but whilst the legal 
title remained in the United States other rights were over 
acquired under the laws of the United States, through 
errors of the Government, and the act of 1855 to remedy 
and to correct these errors by indemnity was to be carried 
out by Federal machinery, and this is clearly a“ power 
affecting property vested for the benefit of another.” “ No 
particular form of words is required to create a trust” 
(4 Kent, 305). The court will decide from the general 
tenor and scope of the language used whether a trust 
arises or not. In this case there is a stated duty to be 
performed by the Government, in order to carry into effect 
the declared purpose of Congress; not merely a necessary 
duty, but one by law expressly devolved upon the Gov- 
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ernment, and until that duty is performed there was no 
remedy available to the cestus (pire trust, except il manda- 
mus to put the machinery In motion, and a complete iLli- 
swer to an application for such a mandamus would be 
that the officer was using the force allowed by appropria- 
tions of Congress to the best advantage in the work, and 
with due regard to the demands and interests of the pub- 
lie service. 

The repudiation of the trust must be clear and unequiv- 
ocal. The knowledge of the repudiation must be brought 
home to the party to be affected by it, which in this case 
was the chief executive of the State of Louisiana: “The 
general rule is that when a trustee unequivocally repudiates 
the trust and claims to hold the estate as his own, and 
such repudiation and claim are brought to the knowledge 
of the cestui que trust in such manner that he is ealled 
upon to assert his rights, the statute of limitations will 
begin to run against him from the time such knowledge 
is brought home to him and not before.” (U.S. v. Taylor, 
104 U. S., 222, and cases cited. Vide also Sheidel »v. 
Hermici, 120 U.S., 380.) No mere ex parte entry on the 
books of a trustee or on an obligation which he holds in 
his own possession could be a repudiation of a trust. 
The paid coupons are even shown (fo be still held in the 
Treasury, and there is ho pretense of notice of applica- 
tion of the money. It is not claimed or pretended 
that this trust was repudiated, and nothing indicated 
that either the Governor of Louisiana, or any other 
official of that State, knew of either the allowance or 
credit of these two sums on May 8, 15879, of $12,210 
and $1,392.71, and it is a very curious coincidence that 
is shown by the annexed table that the same amounts 
exactly, to wit, $12,210, were credited as interest which 
had not accrued, and $1,392.71 was credited as princi- 
pal, which will mature in 1894 and not until then. 
( Vide the statement appended.) 


S 
Five Per Cent. Funp. 


This fund arises under the act admitting the State of 
Louisiana into the Union of States, and by that very act 
it is in express terms impressed with the specific trust 
that it is to be “applied to laying out and constructing 
public roads and levees in the said State, as the Legisla- 


ture thereof may designate.” 


This act is set out in the first section of the petition 7 


herein. 

Clearly this was not a donation in the sense of a gift or 
gratuity. It was a fundamental provision based upon a 
good and lawful consideration, in the very compact by 
which the State was admitted into the Union. This very 
question came before the Supreme Court of Alabama, 
which held, in Long & Long v. Brown (4 Ala., 629), that 
the grant by Congress was not a donation, but the per- 
formance of a solemn obligation growing out of a com- 
pact with the State. 

It has been repeatedly held that the grant of a fran- 
chise,¢. 7. ‘o build a railroad, constituted a contract which 
the grantor cannot impair. Upon how much higher 
ground must stand the solemn obligation of two sove- 
relgnties embodied in a solemn compact between them, 
whereby the one having absolute control to divide and 
sell at its own will, binds itself to pay to the other a spe- 
cific per cent. of all such sales. ’ 

The conclusion I would draw seems to be irresistible, 
viz: That the United States as to both of these funds, 
those arising from the Swamp Land indemnities and the 
Five Per Cents., bears the relation to the State of Louisiana 
of a trustee bound to pay over the proceeds. 

If this is sound, then it follows as a corrolary that this 
obligation rests unimpaired until it is satisfied by an 
accounting, or until the trust is clearly and unequivocally 
repudiated and express notice thereof is brought home to 
the cestur que trust. 
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Returning now to the proposition, which seems to be 
conceded by counsel for the Government, V1Z.. that the 
right of the State to these funds is itself impressed with 
a specific trust in the very acts of Congress granting 
them, I desire to submit a few observations, 

Any party who is legally bound to another to account 
for the management and use and the proceeds of a fund 
is a trustee, but every trustee is not necessarily bound to 
account. The Supreme Court has repeatedly held that 
States and municipalities may be trustees, and this is a 
well established principle and rule of American law since 
the Cause of Mel onough r, Murdock (15 Howard, oO ). 

Sovereignty cannot be sued except by its consent. 
When, therefore, a sovereign becomes a trustee it becomes 
so with an exemption from the usual liability to account. 
This is so in the very nature of the relations and in the 
nature of sovereignty, and the security for the trust and 
the faithful performance of the duty of the trustee rests 
upon what must ever be regarded as the surest and safest 
foundation—the honor and good faith of sovereigns. The 
Supreme Court treats the trust as resting upon the good 
faith of the States without liability to account, but none 
the less a trust; a trust reposed in the States, secured by 
the highest guarantee of sovereignty. The United States 
has consented to be sued in her own forum for a right 
growing out of an act of Congress or a contract, which is 
really the same thing, since it is only the political power 
of the Government which can authorize contracts, but the 
United States has not consented to be sued for an “ ae- 
counting.” The duty of accounting is devolved by stat- 
ute on the Commissioner of the General Land Office. He 
has done his work in his own time, and we are to pre- 
sume here that he has done it as soon as the means 
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under his control enabled him to, with due regard to the 
public service. But the proceeds have been misapplied 
in violation of an act of Congress, and we are seeking to 
recover them. 

As we have already seen, the acts of Congress granting 
the swamp lands to the States and providing for the 
payment of the indemnities expressly and_ specifically 
provide that they shall be apphed to purposes designated 
with certainty, and for uses which are particularly and 
definitely limited. Amon; the profession there cannot be 
a serious question that these conditions in the grant and the 
contract thereby created constitute an express trust. But 
counsel for the Government says “the Supreme Court 


‘has held that the Legislature of Iowa could divert the 
funds to other purposes than those named in the act of 


Congress, in the exercise of its discretion,” and he con- 
tends that “the fund is, therefore, in effect the individual 
fund of the State.” We expressly deny both the premise 
and the conclusion. The two cases of the Emigrant Co. 
v. County of Wright (97 U.S., 339), and County of Adams 
(100 U. S., 66,) are both from Iowa, and review con- 
tracts made by these counties under a statute of that 
State, with reference to the improvement and settlement 
of these lands. In the first case the court held that the act 
of the Legislature which provided a plan for the carry- 
ing out of the act of Congress by conveying the lands to 
the counties wherein they were respectively located, and 
providing for their improvment and settlement, together 
with the contracts made under the State legislation, “in- 
troduced a scheme subversive of the trust imposed upon 
the State by the act of Congress; that its effect was to 
devote the lands and proceeds thereof to purposes differ- 
ent from those which the original grant was intended to 
secure; that it threw off, or endeavored to throw off, all 
public responsibility in relation to the trust; and hence 
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that the scheme itself and the contract based upon it were 
void.” But another case, the Adams County (100 U.S., 
61), was appealed and this question reargued, and on page 
67 the court reviews the State legislation and the views 
of the first decision, and says: “But a reconsideration of 
the subject has brought us to a contrary decision.” In- 
stead of this decision denying the trust and holding the 
fund to be in effect the individual fund of the State, we 
read it as expressly deciding that the grant was in trust; 
that the proceeds of the lands were to be applied to the 
purposes hamed in the act of Congress. The decision in 
Mills County v. R. R. Co. (L07 U.S., 564) is to the same 
effect. 

It is true that the court Says that “room is left the 
State for the exercise of a large discretion,” and also that 
“it is very questionable whether the security for the 
application of the proceeds thus pointed out does not rest 
upon the good faith of the State, and whether the State may 
not exercise its discretion in that behalf, without being 
liable to be called to account, and without affecting the 
titles to the lands disposed of.” That the execution of a 
trust rests upon the good faith of a trustee is not unusual, 
and it is In nowise incompatible with the existence of a 
trust. The very essence and point of these three decisions, 
when we analyze them, is, that the trust consists in the 
obligation of the States in good faith to apply the pro- 
ceeds for the accomplishment of the purposes set forth im 
the act of Congress, hut that the trust does not follow and 
adhere to the title so as to affect or impair it, but follows the 
proceeds merely. This is exactly the view which the 
State Courts have taken of this act. The Supreme Court 
of Missouri says this act of Congress does not make “a 
property trust fastened by the terms of the grant upon 
the land itself, and following it into whose hands soever 
it may pass,” but that “it is @ personal trust in the public 
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faith of the State” (Dunklin County v. Dunklin County 


Court, 25 Mo., 456.) 

‘To the same point is the case of Cooper v. Roberts (18 
Howard, 175). 

By a statute of Wisconsin it is provided that the pro- 
ceeds arising from the sale of lands, under the act of Con- 
eress to grant to Arkansas and other States the swamp 
and overflowed lands, ete., shall be set apart under the 
drainage-fund “act, to be expended by the county super- 


visor of said county for the drainage and reclamation of 


swamp and overflowed lands. The county being indebted 
to the State, the State treasurer withheld this fund and 


- set it off as pavinent of the debt of the COUNTY to the State. 


The county brought this suit, and the court expressly 


holds that fhis obvious diversion would be in violation of 


the act of Congress. (State er re/. Douglas v. Hasting, 11 
Wisconsin, 452.) 

We respectfully submit to the court that the following 
propositions are established : 

1. That under the acts of Congress a trust Is devolved 
upon the United States to ascertain, allow, and pay over 
the amounts due under these two statutes, 

2. That under the same acts a trust attaches to the 
proceeds arising from these funds, and is devolved upon 
the States to apply them to the purposes declared by the 
provisions of the statutes. 

®. That these trust funds thus arising cannot be ap- 
plied to any debts or liability which the State may owe 
in its own right. 

4. That the attempt to set off these trust funds against 
a debt of the State is in derogation of the trust and with- 
out the warrant of legal authority. 

5. That the act of the Treasury Department, purporting 
to set off these funds against an alleged debt of the State, 
is in violation of the compact between the two sovereign- 
ties and impairs the obligation of a contract. 


6. That the State of Louisiana is entitled to recover 
judgment for all such sums as have been thus misap- 
plied. 

We only wish to add that this record discloses the fact 
that a portion of these proceeds have been applied as 
a credit upon the principal of bonds not due for years 
to come. 

Also, that other portions have been and are now held 
to be applied to interest which has not vet accrued. 

And upon these facts we forbear comment. 

Wa. FE. Earce, 
JAMES L. Puan, JR., 
Attys for Appellee. 


Rooms 39, 40, 41, and 42 Kelloge Building. 


APPENDIN. 


By consent the two petitions were consolidated and 
tried as one. 


Statement of ite iis mn each. separately. 


Petition No. 15545. 


PO POCO FO Ce iisisiiccnncssscccsccccecscscens $36,439 69 
“ Swamp Land Indemnity.................. 3,803 O02 
TOCRE PERFOR TOP. cccccccceccccccvcccsesvees 40,242 7] 


This five per cent. fund is made up as follows, to wit: 


May 8, 1670, ao. GO WbeRethsvnccccicccccccccceses $12,210 00 
“ ” ME cncccecaqnacestscns 1,392 71 
Ce ee EE 63 47 

. , os o> , ° . ‘ Qo rre = 
Feb’y 7, 1884, “ pebbeiped Zonccomec..... 22,775 Ol 
Ne I ick inentintssbesnivvouniin 36,439 69 
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This swamp indemnity is made up as follows, to wit: 
S502 52 
8.500 70 


March 26. LSS6, cr. on interest er Pe 


“ee eneneeeeveeeveeeneeneeneee 


Ee ORIG, oi cancdnccedundapanvonsvenses 0,505 U2 


(See Ree., pp. 6 and oi 


Petrir1i0on No. lo7g77. 


- . + sé *>e> 
From swamp land indemnity Sooo OO 


eeeneeeeneeeneneeeeeeee 


This is made up as follows, to wit: 


—a 


Bent. @, 1606, or. om teres 2.0 cccsceveccsecesses 110 OO 
May L 1887, I 5Y 


(kor thi ~( Iwo credits see letters of Lion. 
First Comptroller, dated Sept. 22, 87, Jan. 5, 
ISSS,. and Jan. 6. ISSS.) 


May Z. 1904 cr. on interest pemabesesoeasecececeses 794 )] 


a 


The total amount credited is as follows: 


Petition ED |. SERRE prt ne Atle at dee On SP rua NCD $40.24? il 
Pe inal cicdideueedbibbcheseten bic 3.330 00 
| I I 43,072 7] 
| The Treasury reply says there was credited 
“part payment of principal ” s66b 0666000000004 Loo re | 
| rm. * ° 
) This would leave er. on interest................. 4? 180 OO 


But the reply of the Treasury to the Attorney 
General, dated Dee. 17, 1887, states that 
“The interest that accrued on the bonds 
held by the United States Treasurer for the 
benefit of various Indian tribes. to Febru- 
ary 1, 1887, amounts to $29,415. In the 

letter of the First Comptroller to the Chief 


te lat A Sta a 
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Clerk of this Court, dated January 6, 1888, 
and also by the exhibit annexed thereto, to 
wit, a letter to the First Comptroller from 
the Treasurer of the United States, dated 
the same day, if appears that the total 
amount of interest due May 1, 1887, was... 29,970 00 


As the last credit was made May f 1SS7, and, 
if it is true as stated, that the rest was cred- 
ited on interest 1t was necessarily Interest 
Ey BEE WI nc ccécnccccsocen: $12,210 


TREASURY DEPARTMENT, 
inst COMPTROLLER’S OFFICE, 
Dece vibe r if. 1SS7. 
Hon. A. H. GARLAND, 
U. S&S. Attorney-Ge neral : 

Sir: Your letter, dated Ist instant, addressed to the 
Secretary of the Treasury in relation to the case of The 
State of Louisiana v. United States, No. 15545 Court of 
Claims, has been referred to this office for report. In 
reply I have to state that the set-offs made by this office 
were made from time to time, commencing In May, LS79, 
and terminating May 2, 1887. 

The amount of the set-offS is 841,975.12, and is made 
up from the following items, viz., $15,602.71, paid May 
8, 187%, by warrant No. S92, as follows: 


a $12,210 OO 
Part payment of principal.........cccccccscseses L392 71 
$65.47 paid June 8, 1882, warrant No. 1069; 

SE i TO TI sciii tii kcnccccntencsees 63 47 


$22,773.51 paid February 7, 1554, warrant 
No. 418; interest on Indian Trust Fund 


Account of Indian Trust Fund bonds: 


Warrant No. 3915, paid March 26,1556...... 802 39 
Warrant No. 3914, paid March 26, 1SS6...... 3000 70 
Warrant No. 2478, paic May 2, 1887.......... ise 


Warrant No. 2479, paid May 2, 1887.......... 942 50 
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The interest that accrued on the bonds held by the 
United States Treasurer for the benefit of various Indian 
tribes to February 1, 1887, amounted to $29,410. 

The amount that was applied as a set-off in part pay- 
ment of principal is $1,592.71. 

At the time the $1,392.71 was directed as a set-off the 
principal had not matured. nor will any part thereof mature, 
until IS94. 

Very respectfully, 
M. J. DurHAM, 
Comptroller, W. L., 
By J. R. GARRISON, 
Deputy Comptroller. 


TreEAsURY DEPARTMENT, 
First COMPTROLLER'S OFFICE, 
January 5, 1888. 
To tHe CHier CLERK OF THE COURT OF CLAIMS: 

Sir: This office gave the honorable United States 
Attorney-General, December 17th ultimo, an itemized 
statement showing the set-offs that had been made from 
time to time against the State of Lousiana, account interest 
due by sald State, aggregating $41,973.12. I have now 
to report the following sums in addition to those reported 
in said letter of December wi ultimo, V1zZ., S1.110, and 
$489.59. These sums accrued to the State of Louisiana, 
account indemnity for swamp lands for States, and were 
covered into the United States Treasury to the credit of 
the State account of interest due on “Indian Trust Fund 
bonds.” 

It is desirable that this information be furnished both 
the plaintiff and defendant in the suit now pending in 
your court, the State of Louisiana v. The United States. 

Very respectfully, 
' M. J. Dunnam, 
Comptroller, W. L.., 
By J. R. GARRISON, 
Deputy Comptroller. 


Li 


Treasury DEPARTMENT, 
‘inst COMPTROLLER’S OFFICE, 
January 6. ISSS. 
oe To the Cuter CLERK CouRT OF CLAIMS, 
Washington, 1). Fe. 

Sir: Referring to my letter of the 5th instant in re- 
lation to certain amounts due the State of Louisiana, in 
which I report two sums, to wit, 81,110 and $489.59, 
arising from indemnity for swamp lands, in addition to 
the sums contained In my letter of December 17, 1SS7, I 
omitted to give the date of the two credits. [| have now 
to state that the first named was made September 9, 1886, 
and the second was made May 4, 1887. 

By official statement of the Treasurer of the United 
States, dated January 6, 1888, copy of which find enclosed 
herewith, it appears that the total amount of interest due on 
bonds of the State of Louisiana held by the Treasurer of 
the United States for the Indian Trust Fund from No- 
vember 1, 1874, to May 1, 1887, is $29,970 ; since which 
date, up to November 1, 1887, the accrued interest due 1s 
S1.110. 

As shown in letters from this office dated December 17, 
ISS7, and January 5, 1888, the total amount directed to 
be carried to the credit of the State of Loultsiana on ae- 
count of interest is $42,180, and on account of principal, 
$1,592.71. 

Respectfully VOours, 
M. J. Durnam, 
Comptroller, Wo LL. 
By J. R. Garrison, 
Deputy Comptroll xg 


* TREASURY OF THE UNITED STATES, 
Washington, January GO. ISSS. 
. To the Firsr ComMprro.tier, 
Treasury Department = 
Sir: [have the honor to inform vou that there are 
coupons attached to S37.000 bonds of the State of Loul- 


7 


is 


siana, held 11) the custody of this office tor the lriclian 
Trust Fund, representing intefest from November 1, 1874, 

May 1, ISS7, the dates named in your request, amount- 
Ing to S29.970. There are also coupons representing in- 
terest due November |. ISS7. nmounting to SILLO. 

Respectfully yours 
James W. Ilyarr, 
Treasurer United States. 
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IN THE 


“~~, ~ - ~y, 
Supreme Court of the Cited States. 
October Term 1887.—No. 1025. 

UNITED STATES, AppeLiant, 
rs, 

THE STATE OF LOUISIANA, APPELLEE. 
Appeal from the Court of Claims. 

LRIEF FOR APPELLEE. 


This suit was brought by the State of Louisiana upon 
two causes of action. ‘The first was for the sum of $47,- 
580.79, founded on the statute of February 20, 1811, enti- 
tled “An act to enable the people of the ‘Territory of Orleans 
to form a Constitution and State Government” (2 Stat. L., 
p. 641), the last section of which reads as follows: 


“And be it further enacted, That five per centum ot the 
net proceeds of the sales of the lands of the United States 
after the first day of January shall be applied to laying 
out and constructing public roads and levees in the said 
State as the Legislature thereof may designate.” 


The second was for the sum of $23,855.04, founded on 
the act of September 28th, 1850, entitled “An act to enable 
the State of Arkansas and other States to reclaim the 
swamp land within their limits” (9 Stat. L., 519); and the 
further statute of March 2d, 1855, entitled “An act for the 
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relief of purchasers and locators of swalhp and overtlowed 
land.” (10 Stat. L., 634.) 

To both causes of action the defendant pleads a set-off, 
viz., a balance debited to the plaintiff on account of uncol- 
lected direct taxes under the act of August 5, 1861, (12 
S. L., 292), and the amendatory act of June 7, 1862, (12 
S. L.. 422): and to the second cause of action the defend- 
ant interposes also a plea of the statute of limitations, Tbe 


petition WiiS fils i] “i ptember ~(). LSS. 


THE SET—OFF. 


The plaintiff submits that it is not in mutual rights, in this— 

|. The direct tax was in no legal sense a debt of the 
State of Louisiana in her corporate and sovereign capacity, 
but was by the very terms of the act laid solely upon the 
lands of the State—“ upon all the lands and lots of ground 
situate therein,” and each and every parcel is “ charged 
with the payment of so much of the whole tax laid and ap- 
portioned by said act upon the State or Territory wherein 
the same is respectively situate as shall bear the same 
direct proportion to the whole amount of the direct tax, 
apportioned to said State or ‘Territory, as the value of said 
parcels of land shall respectively bear to the whole valua- 
tion of the real estate in said States or ‘Yerritories.” (See, 
1 of Act of June 7, 1862.) 

Some of the /unds of Louisiana bave paid their taxes; 
some have not. 

If this claim can be thus set-off, those who have paid 
will be paying a second time. Those citizens and taxpayers 
who owned no lands will be paying a tax which the law 
never imposed on them. 

by section 53 of the act of August 7, 1861, the States re- 
spectively were offered a discount to induce them to assume 
the direct tax. but if this provision of the act was appli- 
cable to the insurrectionary States, it is sufficient to note 
that Louisiana never “assumed” it. ‘That section con- 
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tained a proviso that if any State should assume the tax, it 
should be liable to be paid and satisfied, in whole or in 
part, by the release of such States “of any liquidated and 
determined claim of such State.” In Turner v. Smith, 14 
Wall., 563, this Court says: “It is clearly a direct tax on 
the lind, and on all the estates, interests, and claims con- 
nected with or growing out of the land. Clearly the tax 
was, In no sense, a debt of the States.” 

The attempted set-off is illegal. 

The principle to warrant a set-off is, that the debts must 
be so clearly stated, and be held in mutual rights, as to 
raise an implied mutual credit. ‘The law applicable to the 
state of tacts here presented is 80> well settled that it need 
not be enforced by authorities, but this Court says: “ Per- 
sonal debts are only set-off to each other, or compensated 
the one by the other, by operation of law, when they are 
of the same personal character. A partnership debt is not 
thus offset or compensated by a demand of one individual 
member against the creditor, There is no mutuality in 
such cases between the parties. (Beauregard v. Case, 91 
U.S., 141.) 

I shall hereafter show that these two causes of action 
are not only payable by the Government as trust funds, 
but that when paid they pass into the treasury of Louisiana, 
impressed with a specific trust by the very statutes under 
which they arise, as declared by this Court. So that if 
otherwise mutual, and the subject of set-off, the fact here 
stated would prevent absolutely. 

Toe Five Per Cent. 

This fund arises under the act admitting the State of 
Louisiana into the Union of States, and by that very act it 
is in express terms impressed with the specific trust that it 
is to be “applied to laying out and constructing public 
roads and levees in the said State, as the Legislature thereof 


may designate. 


THe Swamp LAnNpD. 


The cause of action on this claim arises under the second 
statute herein quoted. ‘That statute was passed to remu- 
nerate the States for land located by grants trom the United 
States for lands which, from their character as swamp and 
overflowed land, had become the property or right of the 
State under provisions of the act of September 28, 1850, 
commonly known as the “Swamp Land Act;” and, to 
effectuate that policy, it is provided in the second section 


of said act of LSd5- 


“That upon due proof, by the authorized agent of the 
State or States before the Commissioner of the General 
Land Office, that any of the land, within the true intent 
and meaning of the act aforesaid, had been sold by the Gen- 
erul Land Office, the purchase-money shall be paid over to 
the suid State or States.” 


The provisions of these acts are embraced in the Re- 
vised Statutes of the United States, sections 2479-2480, 
and the following: The duty of the Commissioner of the 
General Land Office as to these acts is declared in section 
2478. It is to carry into execution every part of them by 
appropriate regulations. 

Whilst, therefore, upon due proof by the State, before 
the Commissioner, that any lands coming within the pro- 
visions of these acts had been sold by the United States, 
they were to be paid for by the United States to the State 
in which they were situated, no laches can be imputed to 
the State, for the reason that section 2 of the Act of 1850 
(section 2480, 2481, R. S.) devolves it upon the Secretary 
of the Interior “to make accurate lists and plats” of all such 
lands, and prescribes the mode ot making them; also, that 
he shall transmit the same to the Governors of the several 
States. Now, it is not pretended that any such lists were 
ever transmitted to the Governor of Louisiana (or any 
other Governor, for that matter), but it is stated, and truly, 


ae 


of course, by Government counsel below, on pp. 8—9 of his 
brief in the Court of Claims, that * the Commissioner of 
the General Land Office, on his own motion, adopted the 
tield-notes of the Sut vevor General.” 

W hilst. therefore, the stutute gave to the State the 
right ot making proofs, Xe., it is clear that this was con- 
ferred only ws wall additional protection cna sufeguara lo 
the rights vested in the State by the Acts, for the duty of 
executing the law in its every part was not only generally, 
but, as to its particular proviston, specifically, devolved 
upon the officers of the United States. 

After the Act of 1849 (9S. L., 352)—it was that of 
1850 as to the other States—granting them lands tor the 
express Purpose oO} enabling them ‘to construct the Heces- 
Sary levees and drains to reclaim them, Sonne of them 
were Innocently sold by the United States, and it was ius 
to those solely that the United States was lable to make 
repayment. The United States, the grantor holding the 
legal title, had, in Violation of its grant, sold that legal 
title to the detriment of the State which was the equitable 
owner of the land by virtue of the grant; and it was to 
remedy this inadvertent wrong that the Act of Mareh 2, 
1855. was enacted, Now, independent of this Act, [ sub- 
mit that, as between individuals, a trust would have been 
“superinduced upon this transaction by operation of law, 
as matters of equity, independently of the particular inten- 
tiou of the parties ;” and were by this Act to renmedy this 
wrong done, a trust is “deducible from the nature of the 
transaction as matter of intent.” A long period of prac- 
tice, with repeated rulings of the Department under opin- 
ions of Attorneys-General, show a complete recognition of 
this trust by the Government. It was under the Act of 
1855 for the Commissioner of the General Land Office to 
ascertain which of the lands were “swampy” and which 
of them had been “sold,’’ “ located,’ “ entered,” “ either 


with cash, or with land warrants, or with scrip,” before 


t) 


“the purchase-money shall be paid over to the said State,” 


and this responsibility and duty was not only, devolved 
upon him by the law, but he alone tad the data and the 
machinery with which to do this. In the discharge of his 
duty in the case of the State of Oregon (3 Land Decisions, 


334) he sent a special agent to examine the character of 


the iands and the facts “on the ground.” In the same 


volume, at p. 390, is an allowance of a similar claim to 


Ohio on February 20,1885. And, at p. 396, an allowance of 


asimilar claim to Louisiana on February 12, 1885. In 
vol. 4, p. 2, on Ju v 1, 1885, a similar allowance to Illi- 
nois; on p. 371, on February 5, 1886, is an allowance of a 
similar claim to California; on p. 415, a similar claim on 
February 25, 1886, is allowed to Michigan, and on p. 295, 
on August 15, 1885, one to Arkansas. 

[In the Ohio case (vol. 3, p. 583) is an opinion of Mr. 
Attorney-General Garland, dated Muay 6, 1885, as to an 
account tor lands sold between September 28, 1850, anc 
March 3, 1857, wherein he says: “In my opinion such 
approval is fully warranted.” 

In Vol. 15 of the Opinions is one by Mr. Attorney- 
General Devens, dated July 25, 1877, wherein he holds 
that the revision of the statutes “ could not affect the rights 
which had accrued to the States,’ under the Act of March 
8, 1857, by the omission of the indemnity clause, 

Not only, then, does the United States become a trustee 
as to this fund, under the act of Congress to remedy the 
inadvertence whereby these lands were sold or patented to 
individuals after being expressly granted to the State, but 
the officer of the United States whose duty it is made by 
statute “to entorce and carry it into execution ” alone has 
the data by which to determine what lauds were “swampy,” 
and of these which had been sold or patented by him, and 
these were the origin of the tund. 

The Commissioner of the General Land Office has by 
law exclusive jurisdiction in all matters “appertaining to the 
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surveying and sale of the public lands of the United States,” 
and power to “ audit and settle all public accounts relating 
to the public lands.” (See Baldwin v, Stark, 107 U.S., 
465: Marquez v. Frisbie, 101 U.8.,473; Shepley v. Cowan 
91 U.S., 331.) 

The only possible thing that Louisiana could have done 
would have been to have asked a mandamus against him 
to * put him in motion,” and a complete answer to this 
application would be that he was using the force allowed 
by appropriations of Congress to the best advantage in the 
work, and with due regard to the demands and interests of 
the public service. 

The repudiation of a trust must be clearly and anequivo- 
cally made known to the cesfui que trust. (Speidel v. 
Henrici, 120 U. 8., 386.) 


‘THERE COULD BE NO BAR OF THE STATUTE UNTIL KNOWL- 
EDGE WAS BROUGHT HOME TO THE GOVERNOR OF LOUISIANA 
THAT THE UNITED STATES HAD REPUDIATED THE TRUST BY 
ENTERING If AS A CREDIT IN THE ‘TREASURY DEPARTMENT. 


but not only is this fand under the Acts of Congress 
impressed with a trust in its adjustment by the United 
States, but the original act granted these lands to the State 
for a specific use and purpose, and the fund when received 
by the State is impressed with a trust to apply it in the 
specific Manner provided by statute. 

In the case of the Emigrant Company v. County of 
Wright (97 U.S., 339) this Court very fully declares and 
explains the nature of this trust, and set aside a contract 
made in pursuance of an Act of the Legislature of Lowa, 
which the Court regarded as subversive of that trust. The 
question came before the Court again in the ease of the 
Emigrant Company v. County of Adams (100 U. 3., 97), 
and whilst the Court seems to abate naught from its de- 
cision as to the fund being a trust “ to the several States in 


~ 


which they lie for the purpose expressed upon the tace of 


the Act,” it concludes that the Act of the Legislature of 


lowa, and the contract made in pursuance thereof, were 


not subversive otf the trust; that the execution of the trust 


resis u 


pon the rood faith of the State, to be exercised * In 
its discretion without being liable to be called to account, 
and without affecting the titles of the lands disposed of.” 
And that Congress “has the power to enforce the condi- 
tions of the grant, either by a revocation thereof, or other 
suitable action, ina clear case of violation of the conditions.” 
(See, also, Mills County «. R. R.. 107 U. S.. 557.) 


> 


[ submit, therefore, that upon this construction of the 
act, the fund cannot be applied to a debt of the State, much 
less to the payment of somebody else’s debt, but that it 
must be paid to the State to be applied in good faith to the 


specific purposes lor which it was granted by Congress. 


JURISDICTION. 


The defendant assigns for error that the Court of Claims 
has not jurisdiction of a suit by a State. 

‘This Court is so familiar with all questions of Federal 
jurisdiction that counsel can scarcely hope to aid it in con- 
nection with that subject. | 

The original jurisdiction of the Supreme Court is not 
made exclusive by the Constitution. (Ames v. Kansas, 
111 U.S., 449.) 


We may treel\ admit that the Judiciary Act oO} 1789 


pond 


(section 687 of Kevised Statutes) made this jurisdiction 
exclusive * Where a State is a party,” except between a State 
and its citizeus, citizens of other States, and aliens, fer the 
provision is simply inapplicable to suits against the United 
States, and they were not provided for until long thereafter. 

The eleventh amendment exempts a State from suit by 
citizeus of another State, but this is an immunity. There 


is nothing in it, or in art. 3, section 2, which exclu d ¢ - 
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gress from giving to the States the right to sue in the Fed- 
eral Court, and the act of Mareh 3, 1875 (18 8S. L., 470) 
extends the jurisdiction of the Circuit Court of the United 
States to all cases “ arising under the Constitution or laws 
of the United States.” And this, vou have held, (page 471 
vase above cited,) makes the jurisdiction of the Cireuit 
Court coextensive with the judicial power of ths Court, 
except as to its exclusive jurisdiction fixed by the Consti- 
tution. 


See also Bova v. Preston, 111 U.S... 253. 
This decision and this construction of the act of 1875 
seems to eliminate whatever of argument may be deduced 


by analogy from the construction of the act of 1789, or its 


revision. (Section 687.) 


STATUTE AS TO COURT OF CLAIMS. 


We turn now to the simple language prescribing the 


jurisdiction of the Court of Claims. ‘The first section of 


the grant is:—The Court of Claims shall have jurisdiction 
to hear and determine the following matters: 

First. All claims founded upon any law of Congress, or 
upon any regulation of an Executive Department, or upon 
any contract, expressed or implied, with the Government 
of the United States, and all claims which may be referred 
to it by either [louse of Congress. 

This is a division, not as to parties, but as to subject- 
matter. Congress had full and complete power over the 
whole subject-matter. It could give jurisdiction to such 
tribunal over such causes of action on behalf of such parties 
against the United States as it chose. It saw proper to fix 
this jurisdiction without limitation or regard to the parties, 
and having done so, the only question which can logically 
arise is, Whether «a State has the same general power of 


LO 


maintaining suits which is professed by individuals and 


corporations, 

In 1 Dillon, a Municipal Corporation (see. 14 p. 106): 
“Like corporations, however, a State, as it can make con- 
tracts and suffer wrongs, so it may, for this reason, and 
without express provision, maintain, in its corporate name, 
actions to enforce its rights and redress its injuries.” 
Wm. E. Earwe, 

Att'y for Appellee. 
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STATE OF LOUISIANA 


( US. 
, al N =! 
{ * * 
Plaintif7’s Brief on Motion of Defendant. 
+ The motion of the defendant presents the question 


whether this court has jurisdiction “to hear and determine 
a matter” on the petition of a State setting forth a right 


or claim founded upon an act of Congress, The right or 
' claim of the State is indisputably founded on acts of Con- 
gress, aud under these acts the State is certainly entitled to 
wat she claims. 
See Act admitting Louisiana, vol. I, 8. L., p. 641. 
Swamp-Land Act, LX 8. L., 519. 
Five-per-cent. Cases, 110 U.S.,471; 97 U.S., 339; 
| 100 U.S., 67. 
W hetber this court has jurisdiction to bear and determine 
| the claim of the State of Louisiana against the Govern- 
ae a8 ment of the United States, founded upon the laws of | 
Congress mentioned in the pleadings, depends upon the 
construction of the following language in section 1059 of | 


the Revised Statutes: 


‘*The Court of Claims shall have jurisdiction to hear and 
determine the following matters : 
“First. All claims founded upon any law of Congress, 


9 
* * * or upon any contract, express or implied, with 
the Government of the United States,” ce. 


The language used to define the jurisdiction of the court 
is general, comprehensive, and unlimited and unqualified, 
except in two essential particulars: (1) [t must be a claim ; 
(2) it must be a claim founded upon a law of Congress 
or a contract with the Government. ‘The character of the 
claim is specified, but there is no allusion to the kind, de- 
scription, qualities, or character of claimants or parties. 
‘The subject-matt r ot the jurisdiction Is specifically defined, 

No mention is made of the parties who may become 
actors in calling upon the court to exercise its jurisdiction. 
In the absence of all limitation as to the parties who may 
ask the court to hear and determine such claims, the rule 
of construction is unquestioned that the court can impose 
no limitations, and must hear and determine the claims of 
all parties who are capable of becoming actors in any judicial 
tribunal. 

It cannot be denied that this court has jurisdiction of 
the subject-matter, it appearing on the record to be a 
matter—a claim founded upon laws of Congress, and a 
contract by laws of Congress between the State of Lou- 
isiana and the Government of the United States. 

In the language of Justice Miller, 102 U. S., 144, 
‘“The cause of action is founded on the acts of Congress; 


! 


the relief which is prayed is a relief dependent on an act of 


Congress; the rigbt to be enforced in the suit is a right 
which resfs upon an act of Congress.” 

The only question, then, involved in defendant's motion 
is, has this court jurisdiction of the parties, or can this court 
‘‘hear and determine aclaim by a State against the United 
States founded upon acts of Congress?” The United States 
cannot be sued in wny court without its consent; not even 
in the Supreme Court of the United States. Its consent is 
indispensable to confer jurisdiction over it in any court. 
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(Case v. Terrell, 11 Wal!., 199.) Is the State suable in any 
court without its consent? Certainly not; unless in the 
Supreme Court of the United States. If suable in the 
Supreme Court, it is under that provision of the Con- 
stitution which confers “original” jurisdiction in cases 
where a State shall be a party. The exemption from 
suit of both Governments without their consent is on 
account of their dignity and sovereignty. 

Can a State sue the United States in the Supreme Court 
under the clause which gives original jurisdiction where 
a State is a party ? Does the giving “ original jurisdiction ” 
to the Supreme Court in cases where a State is a party 
confer upon the State the right to sue the United States in 
that court without the consent of the United States? If 
not, then it is certain no such consent has been given to 
the State to bring this suit in the Supreme Court. 

The question recurs, [las the United States consented, in 
section 1059, that a State may bring suit against it for a 
claim against the United States founded on a law of Con- 
gress? When a State voluntarily comes into court, and be- 
comes the sole actor, and asks this court to exercise its 


jurisdiction over a claim of the State against the Govern- 


ment of the United States founded upon an act of Congress, 
such action by the State necessarily amounts to giving its 
consent that the jurisdiction of this court may be exercised, 
and that the State will be bound by the judgment of this 


court, 
In Ames v. Kansas, 111 U. 8., 405, Chief Justice Waite 
Says: 

“With respect fo States, it was provided that the juris- 
diction of the Supreme Court should be exclusive in. all 
controversies of a civil nature where a State was a party, 
except between a State and its citizens, and except, also, 
between a State and citizens of other States or ali HWS, in which 
latter case its jurisdiction should be original, bat not exclu- 
sive. Thus the original jarisdiction of the Supreme Court 
was made concurrent with any other court to which juris- 
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diction might be given in suits between a State and citizens 
of other States or aliens. No jurisdiction was given in such 
cases to any other court of the United States, and the 
PRACTICAL effect of the enactment was, therefore, to give the 
Supreme Court exclusive original jurisdiction in SUITS 
AGAINST A STATE BEGUN WITHOUT ITS CONSENT, and to allow 
the State to sue for itself mn ani tribunal that could entertain its 
CURSE, Th this Way STATES. aimbassadors. and public ministers 
were prote cled from thre compulsory process of any court other 
than one suited to their hi h positions, but were left free to 
seek redress for their own yricvances in any court that had the 
requisite jurisdiction, NO LIMITS WERE SET ON THEIR POWERS 
OF CHOICE IN THIS PARTICULAR 


When the State comes into this court, then, voluntarily, 
and invokes its jurisdiction to hear and determine a “ mat- 
ter”’—a claim of the State against the United States founded 
on a law of Congress—all the reasons cease why this court 
should not exercise such jurisdiction, unless prohibited from 
doing so by some positive law or public policy. 

The two Governments are the sole parties in this pro- 
ceeding, aud there can be no valid reason or well-founded 
implication that compels this court to deny itself the jurisdic- 
tion, and drive the State to the legislative power of Congress 
for relief. 

The distinction presented between jurisdiction dependent 
on the character of the parties, and jurisdiction dependent 
upon the character of the subject-matter, claim, or cause 
of action, is strongly supported in adjudicated cases. 

In Cohens v. Virginia, 6 Wheat., 264, the court says: 

“The words of the Constitution are in all cases affect- 
ing embassadors, &c.; and those in which a State shall be 
a party the Supreme Court shall have original jurisdiction. 
In all the other cases before mentioned the Supreme Court 
shall have appellate jurisdiction. ‘This distinction between 
original and appellate jurisdiction excludes, we are told, 
in all cases, the exercise of the one where the other is 
given. ‘The Constitution gives the Supreme Court original 
jurisdiction in certain enumerated cases, and gives it ap- 


3 at « 
Goa 


) 


pellate jurisdiction in all others. Among those in which 
jurisdiction must be exercised in the appellate form are 
cases arising under the Constitution and laws of the United 
States. Those provisions of the Constitution are equally 
obligatory, and are to be equally respected. If a State be 
a party, the jurisdiction of this court is original; if @ case 
arise under if constitution or a law, the jurisdiction is appellate. 
But a case to which a State is a party Way arise under the 
Constitution or a law of the United States. What rule is ap- 
plicable to such a case ? . 

“ What, then, becomes the duty of the court? Cer- 
tainly, we think, so to construe the Constitution as to give 
effect to both provisions, as far as it is possible, to reconcile 
them, and not to permit their seeming repugnaney to de- 
stroy each other. We must endeavor so to construe them 
as to preserve the true intent and meaning of the instrament. 

“Tn one description of cases the jurisdiction of the court is 
founded entirely on the character of the parties, and the nature 
of the controversy is not contemplated by the Constitution. 
The character of the parties is everything, the nature of the 
case nothing. In the other description of cases the juris- 
diction is founded entirely on the character of the case, and 
the parties are not contemplated by the Constitution. In 
these the nature of the case is everything, the character of the 
parties nothing. Jurisdiction is given in the one case 
because a State is a party, and in the other because the case 
arises under the Constitution or a law.” 


If the Court of Claims is unable under the law creating 
it to exercise the jurisdiction invoked by the State of 
Louisiana, it can be for no other reason than that Congress 
has no power under the Constitution to conter it, simply 
because that instrument provides that, in cases where a 
State shall be a party, the Supreme Court shall have orig- 
inal jurisdiction. Does this provision in the Constitution 
prohibit Congress from conferring upon any inferior court 
jurisdictional power where a State is a party ? 

The power has been exercised by Congress and upheld 
by the highest court in many cases involving the question 
of original and appel'ate jurisdiction of inferior courts, 
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In Tennessee v. Davis, 100 U. 8., p 270, the court says: 


‘In The Mayor v. Cooper (6 Wall., 247) the validity of 


the Removal Acts of 1863, (12 Stat., 756) and its amend- 
ment of May 11, 1866, (14 Id., 1866,) which embraced 
not only civil cases, but criminal prosecutions, and autlor- 
ized their removal before trial, came under consideration, 
and it was sustained. This court then said: * The Consti- 
tutional power is given in general terms. No limitation 
is imiposed, The broadest language is used. “All cases” 
so arising are embraced. llow jurisdiction shall be ae- 
‘quired by the inferior court (of the United States), 
“whether” it shall be original or appellate, or original in 
part and appellate in part, and the manner of procedure in 
its exercise after pm has been acquired, is not prescribed. 
This Constitution is silent upon these subjects, They are 
remitted without check or limitation to the wisdom of the 
legislature. “Jurisdiction, original or appellate, alike 
comprehensive in either case, may be given. The Con- 
stitutional boundary-line of both is the sume.’”’ 


The power of Congress to authorize the removal from 
State to Federal courts of cases in which a State is a party 
cannot be questioned, and is strictly analogous to tlie power 
exercised to confer jurisdiction in this case. If Congress 
“an confer jurisdiction on an inferior court in cases where 
a State is a party, it has certainly done so in section 1059, 
by the general, comprehensive, and unlimited words em- 
ployed, without any qualification as to their scope and oper- 
ation in that section,.except as [oO other provisions therein more 
specifically defining and limiting juris liction over vubject-matler 
or clainis. 

The law-makers understood that the language employed by 
Congress in section 1059 was unlimited as to the claimants or 
parties, and that under the operation of the words “ al/ 
cluimants,” whether persons or corporations, individuals, 
public or private corporations, corporate bodies—muni- 
cipal, town, city, county, or State—could come into this 
court and ask it to bear and determine any claim against 
the Government of the United States founded upon a law 
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of Congress: Knowing such to be the scope and operation 
of the words used in section 1059 as to parties, Congress 
imposed limitations as to parties in sections 1066, 1067, 
1068, and 1073. Under section 1059 aliens could have 
sued without any restriction put upon them had it not 
been for the limitations and prohibitions as to certain 
aliens contained in section 1068. 

The whole act of Congress creating this court and defin- 
ing its jurisdiction, and all the legislation of Cougress in 
relation to its jurisdiction, clearly show that section 1059 
includes all claimants, and none are excluded except in the 
other sections named and passed for that purpose. 

When Congress undertook to restrain and limit the 
operation of section 1059 as to parties or claimants who 
could sue, this court is bound, upon undoubted rules of 
construction, to hold that Congress intended to include all 
claimants and parties not excluded. The right of this 
court to exercise jurisdiction claimed, as in this case, by a 
State against the Federal Governmeut, has never been 
questioned, but has been exercised and conceded as 
existing. 

State of Texas v. United States, 7 C. of C., 301. 

State of Illinois v. United States, 20 C. of C., 342. 

State of New Hampshire v. United States, 20 C. of 
C., 394. 
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UNITED STATES VS. STATE OF ALABAMA. 


United States,Court of Claims. 
[.—Filed January 18, 1857.—J. R. 
THE STatE OF ALABAMA 


rs, 


THe Unrrep Srates. J 


No. 15459. 


To your honors the judges of the Court of Claims : 

The petition of the State of Alabama respectfully shows : 

That by the third clause of the fifth section of the act of Congress en- 
titled “An act to enable the people of the Alabama Territory to form a 
constitution and State government, and for the admission of such State 


f into the Union on an equal footing with the original States,” it was, for 
the several considerations in said act mentioned, provided that five per 
. cent. of the net proceeds of the lands lying within the said Territory, and 
1 which shall be sold by Congress from and after the first day of September, 
: in the year 1819, after deducting all expenses incident to the same, shall 
: be reserved for making public roads, canals, and improving the naviga- 
: tion of rivers, of which three-fifths shall be applied to those objects within 


said State under the direction of the legislature thereot, and two-fifths to 
the making of roads leading to said State under the direction of Congress, 
(LU. S. Statutes, vol. 3, ch. 47.) 
_ That all the conditions and requirements of said act required of said 
State of Alabama, or the constitution or people thereof, have been duly 
complied with. 

2 That by section 17 of the act of Congress athirmed September 
4. 1841, entitled “An act to appropriate the proceeds of the sales 

of public lands, and to grant pre-emption rights” (vol. 5, ch. 16, p. 453), 
it was provided, for good and sufficient consideration, that said two per 
cent. net proceeds reserved in said first-named act to be applied under the 
direction of Congress should be relinquished to said State of Alabama as 
therein provided, and paid quarterly as the same might thereafter accrue. 
That the conditions and provisions of said relinquishment to be per- 
formed by said State and its legislature were duly complied with prior to 
the first day of May, in the year 1845, vet the United States have not 
complied with their obligation in the premises, and have failed to pay 
said State both said three and two per cent.; and there was on the 20th 
day of February, 1886, and now is, due said State thereon, by the terms 
of said act, the sum of eighteen thousand two hundred and eighty-five 
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7 and ,3, dollars, which sum has been duly ascertained and certified 
€ according to law; but although demand has been made, the same has 
not been paid to your petitioner, but is withheld by the Treasury Depart- 
ment of the United States upon the pretense that it may apply such moneys 
as a count against taxes levied by act of Congress upon the lands and 
7 private property of citizens of said State and alleged to be due trom them 
a to the United States. : 
iy Your petitioner further shows that it has not assumed the paymeat of 
¥ such taxes, nor given its consent to such application of said money so due, 
~- and that there is no warrant in law therefor. 


That no assignment or transfer of said claim, or any part thereof or 
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Z UNITED STATES VS. STATE OF ALABAMA. 


interest therein, has been made by said State, and said sum of money is 
due to said State from the United States. 
3 Wherefore your petitioner prays judgment for the sum of eight- 
een thousand two hundred and eighty-five and 3, dollars. 
VAN H. MANNING, 
Attorney for’ Plaintiff. 


‘> 


District OF COLUMBIA, ss: 
sefore me, a notary publie in and for the said istrict, personally came 
this day of January, 1887, Van H. Manning, who, being first duly 
sworn, says that he is the attorney for the plaintiff, duly authorized to 
prosecute the claim in the foregoing petition described ; that he has per- 
sonally examined into the case, is familiar with the facts, and that the 
foregoing petition is true, as he verily believes. 
VAN H. MANNING. 
Sworn to and subseribed before me this 13th day of January, 1887. 
[SEAL | D. RIPTENHOUSE, 
: Notary Public. 


4 IT.— Def ndants’ motion to dismiss for want of jurisdiction.—Filed 
; Lpril 2, 1887. 


Now come the defendants and move to dismiss the petition herein for 
the reason that the Court of Claims has neither original nor concurrent 
jurisdiction under the Constitution and laws of the United States to hear 
and determine a cause in which a State is a party in a suit against the 
United States. 

H. J. MAY, 


Assistant Attorney. 


5 IT 1.—Order of the court overruling defendants’ motion to dismiss. 
STATE OF ALABAMA ) 
vs. > No. 15459. 
Tue Unirep Srates. } 
At a Court of Claims held in the city of Washington, D.C., on the t8th 
day of April, A. D. 1887, it was ordered that the motion of defendants to 
dismiss be overruled. 


6 LV .—General traverse.—Filed Apr. 27, 1887. 


And now comes the Attorney-General, on behalf of the United States, 
and answering the petition of the claimant herein, denies each and every 
allegation therein contained ; and asks judgment that the petition be dis- 
missed. 

And as to so much of the said petition as avers that the said claimant 
has at all times borne true faith and allegiance to the Government of the 
United States, and has not in any way voluntarily aided, abetted, or given 
encouragement to rebellion against the said Government, the Attorney- 
General, in pursuance of the statute in such case provided, denies the said 
allegations, and asks judgment accordingly. 

ROBERT A. HOWARD, 
Assistant Attorney-General. 
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V .— Defendants’ plea of set-off.—Filed April 27, 1887. 


The defendants, for special answer to the claimant’s petition, by way of 
set-off, say that at the time of the filing of the petition herein, and long 
prior thereto, the said claimant was, and is now, indebted to the defend- 
ants in the sum of $18,185.08, as a balance of direct tax under the act of 
Congress, approved Aug. 5, 1861, entitled “An act to provide increased 
revenue from imports to pay interest on the public debt, and for other 
purposes.” 

Wherefore the defendants pray that said sum of $18,185.03 may be set 
off against the petitioner’s claim herein and for all proper relief. 


SPECIAL PLEA TO THE JURISDICTION OF THE COURT. 


Now come the defendants and move the court to dismiss all that part 
of the claim herein which did not accrue within six years prior to the 
filing of the petition, for want of jurisdiction. 

H. J. MAY, 


Assistant Attorney. 
S V L.—Replication.— Filed April 28, 1887. 


The plaintiff, replying to the various matters set up in the answer or 
special plea of the defendant herein, as an offset to plaintift’s claim, denies 
each and every allegation thereof, denies that defendant ts entitled to any 
offset, denies that pl’ff. is indebted to the defendant on account of any taxes 
levied or otherwise. 

Wherefore plaintiffs ask judgment as prayed in its petition. 

VAN H. MANNING, 
J. B. EDWARDS, 
Of Counsel for PF. 


i) VII.—Findings of fact.—Filed May 16, 1887. 


This case having been heard before the Court of Claims, the court, upon 
the evidence, finds the facts to be as follows : 


I. 


The balance of the amount due the State of Alabama from the United 
States on account of the five per centum fund accruing between November 
98, 1882, and June 24, 1884, under the act of March 3, 1819, ch. 47, see. 
5, (3 Stat. L., 489), as found by the Treasury Department and admitted 
by the defendants, is $18,285.03 over and above payments heretofore 
made, 


LI. 


Against said sum so found due the Treasury Department charges the 
same amount from the amount of the direct tax assessed and apportioned 
to said State of Alabama by the act of August 5, 1861, ch. 45 (12 Stat. 
L., 293), and the act of June 7, 1862 (12 Stat. L., 423), set up in this case 
as a counter-claim. | 
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rom the judg i | lain the above-entitled cause on the i6th 
day of Mav ISSa.! ol elaim brit, tha a i ndants, by their Attorney- 
Greneral, on thr | iv of June, 1887, make application for, and give 
notice ()] })] ct tO tha Su pre me Court of the [ “yhite l States, 


A. H. GARLAND, 
Attorney-General. 
Kiled and allowed June 16. ISS @, 
WILLIAM A. RICHARDSON, 


f hag ft Sustios . 
12 >. © 
In the Court of Claims. 


THE StaTeE OF ALABAMA ) 
vs, No. 15459. 
THe UnNIrep STates.  } 


I, Archibald Hopkins, chief clerk of the Court of Claims, do hereby 
certify that the foregoing are true transcripts of the pleadings in the above- 
entitled cause, of the findings of fact by the court and the conclusion of 
law thereon, of the final judgment of the court, of the application of de- 
fendants for an appeal and the allowance of the same. 

In testimony whereof I have hereunto set my hand and aftixed the seal 
of said court at Washington, this twenty-ninth day of August, A. D. 
1887. 

[SEAL. | ARCHIBALD HOPKINS, 

Ch ief Clerk Court of Claims. 
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THe UNITED STATES, APPELLANT, 
v8. > No, 1058. 
THe STATE OF ALABAMA, 


APPEAL FROM THE COURT OF CLAIMS. 


BRIEF ON BEHALF OF THE UNITED STATES. 


UNITED STATES VS. STATE OF ALABAMA. 
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In testimony whereof I have hereunto set ny hand and affixed the seal 
of said court at Washington, this twenty-ninth dav of August. A. D. 
1887. 3 

[SEAL. | ARCHIBALD HOPKINS, 
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In the Supreme Court of the United States, 


OcroBeR Term, 1887. 
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THe UNITED STATES, APPELLANT, 
vs. -No, 1058. 
THe STATE OF ALABAMA, j 


APPEAL FROM THE COURT OF CLAIMS. 


BRIEF ON BEHALF OF THE UNITED STATES. 
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Iu the Supreme Court of the United States, 


OcTroBerR Term, 1887. 
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THe UNitrep STATES, APPELLA NT, ) 
vs. > No. 1058. 
THE STATE OF ALABAMA. 


APPEAL FROM THE COURT OF CLAIMS, 
BRIEF ON BEHALF OF THE UNITED STATES. 


STATEMENT, 

The claim in this case is for $18,285.03, being the 5 
per centum net proceeds of the sales of public lands within 
the limits of the State of Alabama between November 28, 
1882, and June 24, 1884, under the act of March 3, 1819. 
(3 Stat. L., 489.) See Finding I. (Ree., 3.) 

The petition was presented to the Court of Claims Jan- 
uary 18, 1887. (Ree.,1.) It was filed within six years 
after the claim accrued. 

A motion was filed in the Court of Claims on behalf of 


the appellant April 2, 1887, to dismiss the cause for want 
of jurisdiction. The motion was overruled April 18, 
1887. (Rec., 2.) 
A general traverse was filed April 27,1887. (Ree., 2.) 
7153 


A special plea by way of set-off or counter-claim was 
filed April 27, 1887, and at the same time a special plea, 
based on the statute of limitations, to the jurisdiction of 
the court. { Rec.. a A replication to the special plea was 
filed April 28,1887. (Ree., 3.) 

The plea of set-off or counter-claim was dismissed and 
the special plea to the jurisdiction overruled, and judgment 
entered for the claimant upon the findings of faet for 
$18,285.03. (Ree., 3, 4.) 

Krom the rulings of the court and the final judgment 
an appeal was granted to the Supreme Court June 16, 
1887. (Ree., 4.) 

fnasmuch as the claim appears from the findings of fact 
to have accrued within six years prior to its presentation 
to the Court of Claims, no error is assigned in consequence 
of the overruling of the plea on this ground,  (Ree., 5.) 

There is no claim in this ease for indemnity for swamp 
lands, as in the ease of the State of Louisiana, No. 1025, 


submitted at the present term. 


ASSIGNMENTS OF ERROR. 


(1) The Court of Claims erred in overruling the mo- 
tion to dismiss for want of jurisdiction, on the ground of 
objection that said court has neither original nor coneur- 
rent jurisdiction under the Constitution and laws of the 
United States to hear and determine a cause in which a 
State is a party in a suit against the United States. (Ree., 
2.) 

(2) The Court of Claims erred in dismissing the set-off 
or counter-claim of the United States. (Ree., od.) 


» 
wo 


(3) The Court of Claims erred in rendering final judg- 
ment for the State of Alabama for the sum of $18,285.03. 
(Ree., 4.) 

(4) The Court of Claims erred in not dismissing the 


petition and cause of the State of Alabama and in not 
rendering final judgment to that effect for the United 
States. 


BRIEF OF ARGUMENT. 


The above assignments of error are presented and 
argued in the case of The United States, appellant, rs. 
The State of Louisiana, No. 1025, submitted under the 
twentieth rule at the present term. Some of the assign- 


— ments in that case do not arise in this, but all of the above 
assiguments will be considered and passed upon by the 
court in that ease. We therefore ask that the argument 
in the Louisiana case upon the above assignments may 
be applied here, without repeating and reprinting the 
Same, 

A. H. GARLAND, 
Attorney-General. 
Hever J. May, 
Assistant A tlorney. 
[ submit thiscase without brief, as I rely on the opinions 
of the court below in the ease of The State of Louisiana 
ve rs. United States. 


VAN H. MANNING, 
Attorney for A ppe llee. 


() 
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UNITED STATES VS. STATE OF MISSISSIPPT. 1 
] United States Court of Claims. 
I.—Filed January 18, 1887.—/. R. 


THE STATE OF MISSISSIPPI a 
rea, . 15460. 
Tue Unrrep States. ts 


To your honors the judges of the Court of Claims : 

The petition of the State of Mississippi respectfully shows : 

That by the fifth section of the act of Congress entitled “An act to 
enable the people of the western part of Mississippi Territory to form a con- 
stitution and State government, and for the admission of such State into 
the Union on an equal footing with the original States,” it was, for the 
several considerations in said act mentiened, provided that five per cent, 
of the net proceeds of the lands lying within the said Territory, and which 
shall be sold by Congress from and after the first day of December, 1817, 
after deducting all expenses incident to the same and payment as provided, 
shall be reserved for making public roads, canals, and improving the 
navigation of rivers, of which three-fifths shall be applied to those objects 
within said State, under the direction of the legislature thereof, and two 
fifths to the making of roads leading to said State, under the direction of 
Congress. (U.S. Statutes, vol. 3, p. 348.) 

That all the conditions and requirements of said act required of said 
State of Mississippi, or its constitution or people thereof, have been duly 

complied with. 
2 That by section seventeen of the act of Congress affirmed Sep- 

tember 4, 1841, entitled “An act to ap propr iate the procec eds of the 
sales of public lands and to grant pre-e mption rights” (vol. 5, ch. 16, p. 
453), it was provided, for good and sufficient conside we tmy said two 
per cent. net proceeds, reserved in said first-named act to be applied under 
the direction of Congress, should be relinquished to said State of Missis- 
sippi as therein provided, and paid quarterly as the same might thereafter 
accrue, 

That the conditions and provisions of said relinquishment to be performed 
by said State and its legislature were duly complied with, vet the United 
States have not complied with their obligation in the premises, and have 
failed to pay said State both said three and two per cent.; and there was, 
on the 20th day of February, 1886, and now is, due said State therein, by 
the terms of said act,the sum of forty-one thousand four hundred and 
fifty-three dollars and ninety-one cents, which sum has been duly ascer- 
tained and certified according to law: but although demand has been 
made, the same has not been paid to your petitioner, but is withheld by the 
Treasury Department of the United States upon the pretense that it may 
apply such monevs as a count against taxes levied by aet of Congress upon 
the lands and private property of citizens of said State, and alleged to be 
due from them to the United States. Your petitioner further shows that 
it has not assumed the payment of such taxes, nor given its consent to such 
application of said money so due, and that there is no warrant In law 
therefor. 

That no assignment or transfer of said claim, or any part thereof or 
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interest therein, has been made by said State, and said sum of money 

is due to said State from the United States. 
o Wherefore your petitioner prays judgment for the sum of forty- 

one thousand four hundred and fiftv-three dollars and ninety-one 
cents. 

VAN H. MANNING, 
Att'y for Plaintiff. 

Disrricr oF COLUMBIA, ss: 

Before me, a notary public in and for said District, personally came, 
this 18th day of January, 1887, Van H. Manning, who, being first duly 
sworn, says that he is the attorney for the plaintiff duly authorized to 
prosecute the claim in thie foregoing petition described ; that he has per- 
sonally examined into th case, is familiar with the facts, and that the fore- 


. .* > " ; ° 
going petition Is truce, as he verily believes. 


VAN H. MANNING, 


Sworn to and subseribed before me this 18th day of January, 1887. 
ISEAL. M. A. BALLINGER. 
Nota Fi Public. 


| | Sasa ee Peng j 2’ motion th Aisinisxs petition for wand of purisdiction.— 
kiled April 2, 1887. 


Now come the defendants and move to dismiss the petition herein for 
the reason that the Ccart of Claims has neither original nor concurrent 
jurisdiction, under the Constitution and laws of the United States, to hear 
and determine a cause in which a State is a party In a suit against the 
United Sxates. 

_ @. ae 


Assistant P | florne “i 


5 | l] —— f pyeh a” of thi, court AT rruling ae te ndants’ motion fa dismiss. 
STATE OF MISSISSIPPI 

re, No. 1s 160). 
THe UNITED STATES. } 


At a Court of Claims held in the city of Washington, D. C., on the 18th 
day of April, A. D. ISS7: 
[t was ordered that the motion of defendants to dismiss be overruled. 


a, noe 


6 [ V (7 ihe ral traverse ee )/ d Apr. 


And now comes the Attorney-General, on behalf of the United States, 
and, answering the petition of the claimant herein, denies each and every 
allegation therein contained ; and asks judgment that the petition be dis- 
missed. 

And as to so much of the said petition as avers that the said elaimant 
has at all times borne true faith and allegiance to the Government of the 
United States, and has not in any way voluntarily aided, abetted, or given ° 
encouragement to rebellion against the said Government, the Attornev- 
General, in pursuance of the statute in such case provided, denies the said 
allegations, and asks judgment accordingly. 

ROBERT A. HOWARD, 


Assistant . ittorney- Cre neral, 
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7 [IV .—Def ndants’ plea of Ne t-off.— Filed April 27. 1887. 


The defendants, for special answer to the claimant’s petition, by way of 
set-off, say that at the time of the filing of the petition herein, and long 
prior thereto, the said claimant was, and is now, indebted to the defend- 
ants in the sum of 841,453.91 as a balance of direct tax, under the act of 
Congress approved Aug. 5, 1861, entitled “An act to provide increased 
revenue from imports to pay interest on the public debt, and for other 
purposes. 

Wherefore the defendants pray that said sum of 341,453.91 may be 
set off against the petitioner’s claim herein, and for all proper relief. 


SPECIAL PLEA TO THE JURISDICTION OF THE COURT, 


Now come the defendants and move the court to dismiss all that part 
of the claim herein which did not accrue within six years prior to the fil- 
ing of the petition, for want of jurisdiction. 

mH. 3d. MAY. 


Assistant Attorne y. 
s REPLICATION.—FILED APRIL 28, 1887. 


The plaintiff, replving to the answer or special plea of the defendant 
and the various matters of ottset therein contained, denies each and every 
allegation thereof. 

Denies that the plaintiff is indebted to the defendant on account of any 
taxes or otherwise, or that detendant is entitled to any ottset to plaintiff's 
said claim. Wherefore plaintiff asks judgment as prayed in the petition 
herein. 

VAN H. MANNING, 
J. B. EDWARDS, 
OF ( ounse i for Plaintiff. 


) V Ll.—Findings of fact.—Filed May lh. 1SS87. 


This ease having been heard before the Court of Claims, the court, upon 
the evidence. finds the facts to be as follows: 


The balance of the amount due the State of Mississippi from the United 
States on account of the five per centum fund aceruing between November 
28. 1882. and June 24, 1884, under the act of March 3, 1819, ch. 47, 
sec. 5 (3 Stat. L., 489), and the act of September 4, 1841, ch. 16, see. 
17 (5 Stat. L., 453), as found by the Treasury Department and admitted 
by the defendants, is $41,453.91 over and above payments heretofore made. 


If. 


Against said sum so found due the Treasury Department charges the 
same amount from the amount of the direct tax assessed and apportioned 
to said State of Mississippi by the act of August 5, 1861, ch. 45 (12 Stat. 
L., 293), and the act of June 7, 1862 (12 Stat. L., 423), set up in this 
case as a counter-claim. 
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The State of Mississippi has not assumed to pay said direct tax or any 
portion thereof. 


CONCLUSION OF LAW, 


Upon the foregoing findings of fact the court decides, as a conclusion of 
law, that the claimant is entitled to recover the sum of $41,453.91. 


10 Vill.—Final judgment. 


At a Court of Claims held in the city of Washington, D. C., on the 16th 
day of May, A. D. 1887, judgment was ordered to be entered as follows: 

The court, on due consideration of the premises, find for the claimant, 
and do order, adjudge, and decree that the said the State of Mississippi do 
have and recover of and from the | nited States the sum of forty-one 
thousand four hundred and fifty-three ,°\, dollars ($41,455.91). 


] ] | X — | pplication of de fe ndants for, and allowance 0 ‘ appeal, 


Krom the judgment rendered in the above-entitled cause on the 16th 
day of May, 1887, in favor of claimant, the defendants, by their Attorney- 
General, on the 16th day of June, 1887, make application for, and give 
notice of, an appeal to the Supreme Court of the United States. 

A. H. GARLAND, 
Attorney-General, 
Filed and allowed June 16, 1887. 
WILLIAM A. RICHARDSON, 
Ch ief Justice, 


X. 
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In the Court of Claims. 


THe Srare or Mississiprt ) 
rs. . No. 15460. 
THe Unirep Srates.  } 


I, Archibald Hopkins, chief clerk of the Court of Claims, do hereby 
ce rtify that the foregoing are true transe ripts of the ples adings 1 in the above- 
entitled cause, of the findings of faet by the court and the conclusion of 
law thereon, of the final judgment of the court, of the application of 
defendants for an appeal to the Supreme Court of the United States, and 
the allowance of the same. 

In testimony whereof I have hereunto set my hand and affixed the seal 
of said court at Washington, this thirtieth day of August, A. D. 1887. 

[SEAL. | ARCHIBALD HOPKINS, 

Chief Clerk, Court of Claims. 
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The State of Mississippi has not assumed to pay said direct tax or any 
portion thereof. 


CONCLUSION OF LAW. 


Upon the foregoing findings of fact the court decides, as a conclusion of 
law. that the claimant is entitled to recover the sum of 341,455.91. 


10 VITL.—FfFinal jpudgine nt, 


At a Court of Claims held in the eity of Washington, D. C., on the 16th 
day of May , & 1). ISS, | rioement Wiis ordered to be entered as follows: 

The court, on due consideration of the premises, find for the claimant, 
and do order. acdinde : and deere that the said the State ot Mississippi do 
have and recover of and from the United States the sum of forty-one 
thousand tour hundred and fifty-three ;°))) dollars (341,455.91). 


] ] a I pope (thiol aot de fe ndants tor. ane allowances of. appeal, 
‘ . . ‘ . 


I'rom the judgement rendered in the above-entitled cause on the 16th 
day al \I iv, ISS, in) mavor of claimant. the defendants. by their Attorney- 
General, on the 16th day of June, 1887, make application for, and give 
notice of, an appeal to the Supreme Court of the United States. 
A. H. GARLAND, 
Attorne y- Gre neral, 
Filed and allowed une 1h. ISNS7. 
WILLIAM A. RICHARDSON, 
(i, lef Justice, 
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In the Court of Claims. 
THE STATE OF AMississipvt ) 
THE | nel STATES, 


a Archibald Hopkins echiet elerk of the Court of ¢ ‘latme, do hereby 
certify that the tor Olney ire trie transer ntsof the pi adines in the above- 
entitled caus of the fin liners of fact bv the court and the conclusion of 
law thereon, of the final judgment of the court, of the applieation of 
defendants for an ippeal to the S prem Court of the United States, and 
the allowance of the sam 


[In testimony whereot L have hereunto set my hand and affixed the seal 
of said COUrt al Washington, this thirth th LAN ot August, Fe 1). ISS7. 
[SEAL. ] \RCHIBALD HOPKINS, 
( hiey Clerk, Court of ( /erims. 
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Hun the Supreme Court of the United States. 


Ocrosper Tern, 1887. 


Tue UNItrepd STATES, APPELLANT, 
res, » No. 1O59., 
Tue Srare or Mississippr. — } 


APPEAL FROM THE COURT OF CLAIMS. 


BRIEF ON BEHALF OF THE UNITED STATES. 


STATEMENT, 


The claim in this case is for $41,453.91, being the 5 
per centum net proceeds of the sales of public lands 
within the limits of the State of Mississippi between No- 
vember 28, 1882, and June 24, 1884, under the act of 
March 3, 1819. (3 Stat. L., 489.) See Finding I. 
(Ree., 3.) 

The petition was presented to the Court of Claims 
January 18, 1887. (Ree., 1.) It was filed within six 
years after the claim acerued. 

A motion was filed in the Court of Claims on behalf 
of the appellants, April 2, 1887, to dismiss the cause for 
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want of jurisdiction. The motion was overruled April 
18, 1887. (Ree., 2.) 

A general traverse was filed April 27,1887. (Itec., 2.) 

A special plea, by way of set-off or counter-claim, Wis 
filed April 27, 1887, and at the same time a special plea, 
based on the statute of limitations, to the jurisdiction of 
the court. (Ree., » ¥ 

A replication to the plea of set-off or counter-claim was 
filed April 28,1887. (Ree, 3.) The plea of set-off or 
counter-claim was dismissed, and the special plea to the 
jurisdiction overruled, and judgment entered for the claim- 
ant upon the findings of fact for 841,453.91. (Ree., 2, 4.) 

From the rulings of the court, and the final judgment, 
an appr il was eranted LO the Supreme Court, June 16, 
i887. (Ree., 4.) 

inasmuch as the claim appears, from the findings of 
fact, to have accrued with six years prior to its presenta- 
tion to the Court of Claims, no error is assigned, in con- 
sequence of the overruling of the plea, on this ground. 
(Ree., 3.) 

There is no elaim in this case for indemnity tor swamp 
lands, as in the case of the State of Louisiana, No, 1025, 


submitted at the present time, 


ASSIGNMENTS OF ERROR. 


‘& 


The Court of Claims erred in overruling the motion 


to dismiss for want of jurisdiction on the ground of ob- 


jection that said court has neither original nor concurrent 


a. 


jurisdiction under the Constitution and laws of the United 
States to hear and determine a cause in which a State isa 


party in a suit against the United States. (Ree., 2.) 


The Court of Claims erred in dismissing the set-off or 


counter-claim of the United States. (Ree... 3.) 


The (‘ourt ot ( ‘laims erred in rendering final judgment 
for the State of Mississippi for the sum of 341,453.91. 
(Ree., 4.) 

ag 

The Court of Claims erred in not dismissing the peti- 
tion and cause of the State of Mississippi, and in not 
rendering final judgment to that effect for the United 


States. 


BRIEF OF ARGUMENT. 


The above assignments of error are presented and ar- 
eued in the case of The United States, appellant, vs. The 
State of Louisiana, No, 1025, submitted under the twen- 
ticth rule at the present term. Some of the assignments 
in that case do not arise in this, but all of the above as- 
signments will be considered and passed upon by the 


court In that case. We therefore ask that the argument 
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in the Louisiana case, upon the above assignments, may 
be applied here, without repeating and reprinting the same. 
A. H. GARLAND, 
d l fforne y- Gre ie ral, 
Heper J. May, 


Assistant Altorney. 


Relying on the opinions of the court below in the ease 
of The State of Loutsiang Us, | “nited States, [ submit this 
ease without brief. 

VAN H. MANNING, 


, lfforney for y | pp llee. 
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THE POTOMAC STEAMBOAT CO., &¢., VS. THE BAKER SALVAGE Co. 1 


To the Honorables the Judges of the Supreme Court of the 
United States: 

The petition of the Potomac Steamboat Company, of Washington, 
D. C., respectfully represents that it is aggrieved by the entry of a 
final decree of the circuit court of the United States for the eastern 
district of Virginia, in adimiraltv, dated the 17th day of May, 1554, 
In a cause therem pending between the Baker Salvage Company, 
libellants, and the steamer “ Excelsior.” of the Potomae Steamboat 
Company, claimants, 

A transeript of the record in the said cause, embracing only the 
pleadings, finding of tacts, and final decree, is herewith tiled; from 
Which decree your petitioner has prayed and obtained an appeal, and 
for causes of error mn said decree here assigns the following: 

hirst. ‘The said deeree is erroneous in this, that the finding of 
facts whereon the seid decree Is based ascertains, as proved, aun agree- 
ment between the libellants anal claimants for a quantum meruit for 
the work and labor done by the allewed salvors, and it was error te 
cle Cree sulvage therefor. 

Second. That the deeree, in view of all the facts found by the court 
below, Wiis plainly and grossly EXCESSIVE in the amount awarded to 

libellants. 
2 Wherefore your petitioners pray that the said decree may 
be reviewed and reversed. : 
THE POTOMAC STEAMBOAT COMPANY, 
Petitioner. 
By T. S. GARNETT, Jr. (of White and Garnett,) 


Counsel. 


In the Distriet Court of the United States for the Eastern Dis- 
trict of Virginia. 


The BAKER SALVAGE COMPANY 
vs, In Admiralty. 
THe STEAMER EXceLstor. J 


To the Hon. Robert W. Hughes, judge of said court: 

The libel of The Baker Salvage ( company, il corporation, the prin- 
cipal office of which is in the CIty of Norfolk, in the State of Vir- 
vinia, against the steamer Excelsior, her boilers, engines, and ma- 
chinery, and her tackle, apparel, and furniture, and her cargo, which 
has been unladen, of which said steamer ——— Baldwin ts, or late 
was, master, and against all persons intervening for their interest 
therein, in) a cause of salvage, civil anal maritime. alleges is follows: 

Ist. That the said libellant is a body politic and corporate, duly 
Incorporated under the laws of the State of Virginia, and the prin- 
cipal office of said corporation is in the city of Norfolk, in said State. 

The libellant’s business is that of a wrecker and salver, in which 
it is extensively engaged. Its operations extend along the Atlantie 
coast, in the Atlantic Ocean, and upon the waters iributaryv thereto, 
wherever its services are needed and can be rendered. <A_ large 
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amount of capital Is embarked in its sri business, ‘ce wit. about the 


sum of one hundred thousand dollars, and it keeps constantly 
on hand, for the purpose of saving life and property in peril 
upon the dangerous waters and coasts above mentioned, a 
numbes of powerful steamers or steam tugs, sail vessels, a large quanh- 
tity of the most approved and efficient wrecking material and appa- 
ratus, such as anchors, Chains, and cables, of unusual size and weight, 
powerful hoisting engines, steam pumps, diving apparatus, and surf- 
boats, and has constantly in its employment a large force of skilled 
scamen and divers, and nay lgators, and men ol long experience, and 
the finest attainments in the said wrecking and salvage business. 
This immense equipment is kept up during most of the vear ata 
live thousand dollars per month, and during the busi- 
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ness season at a cost of about twenty-five hundred dollars per month, 
ana these are this mere Tu lg expenses and are mn addition to the 
interest on the bare Poul (y] capital invested and the wear ana 
tear Upotl thre prope ry I™< Phe “Lenhniers and other vessels and 
the wreekine itpparatis © Lie COPLEP ATEN are constantly ( x posed to 
thy “greatest jy ils. ahd any ios thisat Ove riakes them is il total loss, 
“as no msurancs COMPA les will take stock Upon Property engaged 1) 
said business. This large and expensive equipment is kept con- 


stantly in readiness to vo at the shortest notice to the assistance of 


life and property in distress and danger. 

Ynd. On the fourth day of December, 1SS2, at about seven o clock 
p. m., Information was received at the office of the libellant in Nor- 
folk by telegram from Old Point, said telegram being sent to lbel- 
lant by the master of the “ Excelsior.” that the steamer “ Kexcelsior,” 
while Ola VOoVaye from Nortolk LO Washington, D.C. had been rul 
into by the United States tug * Fortune,” and afterwards had sunk 

On Hampton bear. 
) At about nine }>. Dh. the same evening the libellant dis- 

patched the large and powerful steamer “Resolute,” with a 
full wrecking crew and fully cquipped with a diver, diving appa- 
ratus, and wrecking gear, having in tow the schooner “ Scud,” also 
belonging to the libellant, fully equipped for wrecking and salvage 
service, and the whole expedition was under the command of Captain 
EK. M. Stoddard, a man of long and ample experience and great skill 
in the said business of the libeilant. Not knowing the exact position 
of the rs Kixcelsior,” the seid expedition welt alongside of the wharf 
at Old Point and lay there until daylight of the morning of the 5th 
of December, when thev went to the “ Excelsior.” She was found 
sunk on the outside of Hampton bar, about two and a half miles 
from Old Point, with her head on the bar and sunk so deep that her 
main deck was partly submerged aft. She was full of water and 
lving in an exposed position to winds anywhere from the southward, 
and was in danger, unless speedily relieved from her position, of 
going to pieces, lt was then calm. Captain Stoddard, as soon as he 
reached the“ Iexecelsior” with his said expedition, at once set to work 
with a large force of wreckers and laborers under him, and the said 
“Resolute” and “Scud” and wrecking epparatus, to save the said 
steamer “Excelsior” and her cargo,and did so with the consent and 
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‘ut the request of the master of the said * Iexcelsior,” A diver Wis 
sent down to investigate the injurv which had been done her and 
found a large hole in her starboard side. said to have been caused 
by collision with the United States tug” cova upeel The diver bat- 


Le ned up this hole, }) acl bhgcanvas over it, ane then the work of 
') prutpiig sald steamer out was begun with two steam pulps 
belonging to the libellant,one being placed on the “ Excelsior” 
and the other operated from the “ Resolute.” ln the evening of 


[ the | Sth the winel began » blow very fresh from the southeast. 
The work was continued ae thw and dav. until the wreck was suf- 
ficiently cleared of water to ne taken 1h} \\ cna delivered in Nor- 
folk, which was done, and the said steamer “ Excelsior” brought 
safely to her wharf in the sated city on the evening of the 6th of De- 
cember. Before the said steamer was taken in tow. which was about 
LWwo }). lil. o clock of the ith ot Decem be y sult her careo Was safely 
landed il Ci | Pout whart DN your lily ellant: said CN DM dition. Dur- 
Ing the might of the 5th of Dew miber, while the “ Exee [slor ' was 
still on Hampton bar, the “ Resolute ” was kept alongside of her, at 
vredat risk tO the ig it pate» It} order to be mM readiness to suve the 
lives of those on board the “ Excelsior” and engaged in the work of 
suving her and her crew, in case the sea, which was rough, und the 
wind, which was from the southeast and was blowing very fresh, 
and might at any time become more violent, should break up the 
wreck and rendet the removal of those upon her necessary. The 
tugs “ Olive Branch” and “ Olive Baker,” in the employment of the 
libellant, assisted in towing the “ Excelsior ” to Norfolk, and the tug 
‘Nettie” was also employed by the libellant in carrving wrecking 
material ane otherwise assisting It) the salvage <ervice, ane the libel- 
lant’s steamer “ Victoria J. Peed” also assisted, and was kept in at- 
tendance for some time in case her additional cUssIStel nn ‘¢ should prove 
necessary. The whole service was speedily, efficiently, and success- 
fully rendered, and a large amount of velnalile property saved from 
impending destruction. The property of the lbellant ‘en- 
caged in the service was very valuable, being worth at least 
lift thousand dollars. 

The libellant is entitled to a just share of said steamer and her 
CAaryo, for <VVving the same as afores: ul, and also of the borers, Cli- 
gines, machinery, furniture, tackle, and apparel of the said steamer, 
and the claim of the libellant for such alvage is a lien upon the 
seid steamer “nicl her CuUreo, ena her beanie rs, XC., etl of which ure 
very valuable, the exact amount being unknown to the libellant. 

| Thesaid steamer is now at Norf in the said distriet, and 
within the jurisdiction of this siediaadidis cour 
» All and singular the premises are true, and within the admi- 
ralty anid maritime jurisdiction of thie Lonited States ana of this hon- 
orable court. 

Wherefore the libellant praves that Process, In due form of law, 
according to the COLLTESC of this honorable eourt in CiSes of admiralty 
anal maritime jurisdiction, may ISSUt agalnst the said steamer “EX- 
celsior,” her boilers, engines, machinery, tackle, apparel, and fur- 
niture, and also against her cargo, which was saved as aforesaid; and 
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that all persons claiming any interest therein may be cited to appear 
and answer upon oath all and singular the matters aforesaid, and 
that this honorable court will be please d to decree to the libellant a 
reasonable and proper salvage compensation and reward, in pro- 
portion LO the value of the said Stenmer ana her Cured, ana that the 
said “Excelsior,” her boilers, engines, machinery, tackle, appare!, and 
furniture, and her said cargo may be condemned and sold to pay 
said salvage, with costs, charges, and expenses, and the lbellant may 
have such other and further relief in the premises as In law and 
justice they may be entitled to receive. 
(Signed) kK. M. STODDARD, 
8 | General Manager Baker Salvage Co. 


ELLIS & THOM, 
Proctors for Lihe llant 
Subseribed and sworn to before me, this 21st day of February, 1883. 
CHAS. T. BARRY, Clerk. 
CHAS. T. BARRY, Clerk. 


Kiled Feb’y ? Ist, 1SS5. 


y In the District Court of the United States for the Eastern Dis- 
trict of Virginia. 


THe BAKER SALVAGE Company, Libellants. | 
Us 
ae , ae In Admiralty. 
THe STEAMER “EXCELSIOR,”’ OF THE POTOMAC | 
STEAMBOAT COMPANY, Claimants. 


To the Honorable Robert W. Hughes, judge of the district court of 


the United States for the eastern district of Virginia: 


The Potomac Steamboat Company, claimants for the steamer “Ex- 
celsior,” her engines, boiler, and machinery, tackle, apparel, furniture, 
and cargo, intervening for their interest therein, for answer to the 
libel and complaint of the Baker Salvage ¢ ompany against the said 
steamer “Excelsior,” her engines, boilers, and machinery, tackle, ap- 
parel, furniture, and cargo, alleges as follows : 

First. These respondents, in answer to the allegations of the first 
article of the said libel, say that they believed it is true as alleged, 
that the said The Baker Salvage Company is a duly incorporated 
joint stock company, conducting the business of wrecking in all its 
departments in the waters of this district, but these respondents are 

not advised of the extent of their operations ils wreckers, hor 
10 of the real value of the vessel, property, and outfit of the said 

company, nor of the amount in value of the capital stock 
employed and invested by the company in their said business: they, 
therefore, neither admit nor deny the truth of those allegations, 
which, in view of the further allegations of said libel hereinafter 
answered, these respondents say are immaterial. 

Second. In answer to the allegations of the second article of the 
said libel, which are partly true and partly false, these respondents 
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Say that Onl the fourth day of December. LSS2, the said steamer 
“Excelsior,” of the Potomac Steamboat Company's line, then plying 
regularly between the ports of Norfolk, in Virginia, and Washington 
city, in) the District of Columbia, left the suid port ot Norfolk at five 
o'clock p.m. of that day, under the command of Theodore E. Bald- 
win, her master, and a competent crew, bound on her usual voyage 
to the city of Washington: that at or near six o'clock }). Tit., while in 
Hampton Roads, and proceeding on her course to make a landing 
at Old Pomt wharf, the said steamer “Excelsior” was in collision 
with the United States Steamer “Fortune,” from the effect of which 
collision, it became hecessarv to run the “Exeelsior” ashore: this 
was promptly done by her said master, who placed her safely aground 
on Hampton bar, about two miles from Old Point, and shortly there- 
after he sent a telegram from Fort Monroe to the said libellants at 
Norfolk, requesting assistance with steam pumps, and asking that 
they be Sent, to arrive ul low-water that evening. 

It is true, as alleged, that, upon the receipt of said telegram, the 
libellants made ready anid despatched the steamer “ Resolute ” and 
the schooner “Scud ” with a diver and apparatus under the charge 

of Ie. M. Stoddard, general manager of the Baker Salvage ( ‘om 
l] pany; and it is also true that the said steamer and schooner, 
under his command, passed by the bar on which the “ Ex 
celsior ”’ was lving and proc eded to Old Point whart, alongside of 
which they quietly spent the whole mght: that on the morning of 
the 5th day of December thev were brought alongside of the “ Ex- 
celsior ” by the said E. M. Stoddard, who came on board the “ Exeel- 
sior” and then and there met the said T. Ek. Baldwin, her said 
master. Before permitting anv work to be done on the steamer “ Ex- 
celsior,” her said master requested Captain EE. M. Stoddard to say 
what he would charge to raise and float the steamer and tow her to 
Norfolk. This request was refused by Captain Stoddard, but he 
added that the price for such work would be fair and reasonable. 
Finally.the following verbal agreement was made between them and 
assented to then and there by Captain Baldwin on behalf of the 
steamer “ Excelsior,” and by Captain Stoddard on behalf of the said 
The Baker Salvage Company, Lo wit ; lt Wiis agreed that there would 
be he salvage claimed by the said COMP ATES - that they would raise 
and float the steamer “ Excelsior” and tow her to Norfolk, Virgimia, 
as soon as possible, and-in the event that the said The Baker Sal- 
Vvage Company and the Potomae Steamboat ¢ om pany did not adyeree 
as to the amount charged for the service rendered, then the matter 
was to be settled by arbitration. The terms of said agreement were 
committed to writing by the said T. FE. Baldwin, and the original 
memorandum thereof, signed by him as master of the “ Excelsior,” 
is herewith filed, marked “ Exhibit A,” and praved to be taken as 
part of this answer; that with this understanding, and upon the 
faith of said agreement, the work of raising and floating the said 
steamer “ Excelsior ” was permitted LO proceed, and did ac- 
LZ cordingly proceed in manner and form as the libellants have 
alleged. 
The operation itself was simple and easily performed. By the 
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ussistance of a diver the hole 1) the bow of the steamer Was soon 
stopped, and the work of pumping out the water from her hull was 
accomplished by tha Usc jointly oft the engines of the “Excelsior” 
and the “ Resolute.” 

Within twenty-four hours from the commencement of the work 
the said steamer“ Excelsior” was afloat, and on the afternoon of the 
sixth day of December, ISS2, was towed back to her wharf in the 
city of Norfolk. The said work was, as from the nature of the case 
it should have bree ike speedily and satishact rily performed, without 
difficulty, peril, Or any risk thereot to the said libellants or to any 
of their employees or property engaged therein. ‘Tiiat during the 
whole time the weather was unusually fair and very favorable for 
the operation aforesaid, and at no time was there the slightest dan- 
ger Or fear of harm LO the ie Iexcelsior.” The respondents deny that 
there was the least danger of her breaking up; they deny the alle- 
gation { that “the sea was rough,” as also they deny that “the wind 
from the southeast was blowing very fresh,” if thereby it be intended 
to allege threat there Was ahy adanger from either wind Or sea. ve- 
spondents deny the same, and they further deny the libellants’ alle- 
gation that the “ Resolute” was kept alongside of her, the “ Exeel- 
slor, ul great risk fo the “ Resolute.” They deny that the lives ol 
those Ol board the * lex Istor,” either of her OWl) Passenoers and 
crew or of the « miplovees of the sid libe llants, were al any time in) 
danger. On the contrary thereof, they say that the whole operation 
wietly, in a harbor pe rfectly safe and well protected, 
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thereot. 
Le Respondents deny that the tugs “Olive Branch,” “Olive 

Baker,” “ Nettie,’ and “Victoria J. Peed,” or either of them, 
formed any part of the libellants’ said expedition, or assisted in the 
said alleged salvage service; on the contrary they say that whatso- 
ever service they or either of them then rendered was only ordinary 
towage service, Which the said libellants had agreed to render, and 
should be paid therefor according Ly. 

Third. These respondents, in answer to the allegations of the 
third article of the said libel, deny that the lbellants are entitled to 
any share of the said steamer and cargo, her engines, boilers, and 
machinery, tackle, apparel, or furniture. They deny that the service 
rendered to the said steamer was such meritorious salvage service 
as they have alleged; on the contrary thereof respondents say that 
the libellants agreed, us above recited, that no salvage should be 
claimed, and that the service should be paid for at what it was rea- 
sonably worth upon a fair and reasonable contract between them ; 
and the respondents here say that thev have at all times been ready 
and willing to perform their said agreement in all respects, and are 
how ready and willing tO pay such reasonable compensation as the 
said libellants are entitled to receive; but the said libellants have 
not demanded of the claimants any such reasonable compensation, 
nor do they allege in their said libel that any demand whatsoever 
of any sum of money whatsoever has been made by them of the 

said claimants for the said alleged salvage service. 
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l4 These respondents, therefore, submit to the judgment and 

determination of this honorable COUT the amount of compen 
sation the sald libellants may be reasonably entitled to recelve in 
the premises as the nature of their case and law and justice may re- 
quire. 

Fourth. That all and singular the premises are true. 

Wherefore the claimants pray thraat this honorable court will be 
pleased to pronounce against the libel herein, and that the same 
ay be dismissed with Costs to these claimants to be taxed. 

[SEAL] THE POTOMAC STEAMBOAT CO., 
by its President, 
CHARLES CHAUNCEY. 
WHITE & GARNETT. 


Proctovs for Claimants. 


STATE OF PENNSYLVANIA, |. 
City and County of Philad Ih ia, | o 
On this 24th day of Mareh, A. D. 1883, before me,a notary public 
for the Commonwealth of Penn’a, residing In Philadelphia, person- 
ally appeared Charles Chauncey, who, being sworn according to 
law, declared that he was the president of the above-named Poto- 
mae Steamboat Company, and that the seal above affixed by him is 
the corporate seal of said company ; and further, that the facts set 
forth in the above answer are true to the best of his knowledge and 
belief. 
Witness my hand and official seal, the day and year aforesaid. 
A. J. D. DIAON, 
Notary Publie. 


lhiled April Sth, 1885. CHAS. T. BERRY, Clerk. 


15 exuipir “A,” with Answer. 
7. De Baldu Mn. Mi | Lh ¢ pale i oth. | SS) of Agre hide ni made il ith 
Capt. Stoddard. Supt ot thie Bal i" Nalvage ( om pany. 


I] LMPTON ROADS, Dee. th, LSS. 
Stocd- 


Memorandum of an agreement made by and between 
dard, sup’t of the Baker Salvage Company, of Norfolk, Va., and T. 
I. Baldwin, master of the steamer “ Excelsior,” of the Potomac 
Steamboat Co., said steamer being sunk on Ilampton bar Decem- 
ber 4th, 1SsS2. 

It was agreed that there was to be no salvage. 

The said Baker Salvage Company agreed to raise and float the 
steamer “ Excelsior” and tow her to Norfolk, Va. The work to be 
done as quickly as possible; the bills to be rendered; and, in the 
event of the said Baker Salvage Company and the Potomac Steam- 
hoat Co. not agreeing as to the amount charged for services ren- 
dered, then the question was to be settled by arbitration. 


T. E. BALDWIN, Master. 


Witness: Purser steamer “ Excelsior.” 
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16 | Endorsed :] The Baker Salvage Company rvs. The Steamer 
Excelsior. In admiralty on appeal. 


State ment of Kuets and Findings of Court. biled May V7th. LSS4. 
+ Barry, Deputy Clerk. 


In the United States Cireuit Court for the Eastern District of 
Virginia. 


THE BAKER SALVAGE COMPANY )} 
Ns. >In Admiralty. On Appeal. 
THe Streamer “ Excetstor.” — | 


Upon the pleadings in the cause and the depositions of witnesses, 
evidence in the cause, and argument of counsel, the court finds the 
facts in the case to be as follows: 

On the afternoon of the fourth of December, 1SS2. at five o’clock. 
the steamer “ Excelsior,’ Captain T. FE. Baldwin, of the Potomac 
Stedimboat Company, plying between Norfolk, Va., and Washington, 
D. C., touching at Old Point, Fortress Monroe, left her dock at Nor- 
folk, steamed down the Elizabeth river and into Hampton Roads, 
heading the usual course to make a landing at Old Point whartf. 

She had on board a competent Crew and ah average number 
17 ot Passeneers, the agreed value of the steamer being One 

hundred and fifty thousand dollars and of her cargo ten 
thousand dollars. 

As the * Excelsior ” was heading the aforesaid course in Hampton 
Roads, at or near six }). m., the United States steam tug ~ Fortune” 
came into collision with her byan accident. The “ Fortune” struck 
the “ Excelsior,” which is of wood, on the starboard bow, making il 
hole in ber hull at least 8 by 10 feet; and it being apparent that 
the “ Excelsior” must otherwise sink in deep water from the 
quantity she was making in her hull through the hole in her bow, 
she was promptly headed for the shore, going ashore on the south 
side of Hampton bar at about its middle point, about two miles from 
Old Point wharf, three or four miles from Sewell’s Point, between 
half a mile and a mile from the Soldiers’ Home shore, the nearest 
shore, and within a hundred yards of the channel, where she sank, 
full of water, with a hole extending from her hurricane deck far 
down under water, lving almost head on to the shore,in water rang- 
ing in depth from six to seven fect at her bow to from ten to twelve 
feet at her stern. 

After ascertaining the above soundings and landing his passen- 
gers at Old Point Comfort, Captain Baldwin, of the “ Excelsior,” pro- 
ceeded to the same point and sent the following telegram to The 
Baker Salvage Company, at Norfolk, Va. : 


DreceEMBER 41TH, 1882. 


Send assistance, with steam pubips, to “ Exeelsior,” on Hlampton 
bar. Get here by low water. 


Subsequently Captain Baidwin sent another telegram, as follows : 


( 


“— — 
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Dec. 47H, 1884. 
1s Del’y guaranteed. Bring steamer “ Resolute,” a diver, with 
appliances. 


The first of these telegrams was received at the telegraph 
office, in Norfolk, at $.2 p.m., and the other at 9.15 p. m., on the 
evening of the collision. 

The Baker Salvage Company, through the agency of its superin- 
tendent and general manager, Captain E. M. Stoddard, at once, and 
vigorously, set to work in response to the telegrams, to render the 
aid asked for; and at or about ten p. m. a fully-equipped expedition, 
under the comand of Capt. Stoddard, left Berkeley, opposite Nor- 
folk, at the intersection of the southern and eastern branches of the 
Elizabeth river, where the wharves of The Baker Salvage Company 
are located, for the purpose of relieving the “ Excelsior.” The ex- 
pedition consisted of the powerful wrecking steamer “ Resolute,” 
Hobbs, master, with her stationary steam pump, capable of pump- 
ing four hundred tons per hour, with the schooner “ Scud” in_ tow, 
having on board a portable steam pump capable of pumping one 
hundred tons per hour, and a full complement of wrecking material 
and appliances, the whole manned by a crew of ten seamen experi- 
enced in wrecking operations, and accompanied by a skilled diver 
with diving apparatus. Captain Stoddard, making all reasonable 
haste, and in the exercise of his judgment, did not attempt to go 
alongside of the “ Excelsior” that night, not knowing her exact po- 
sition on Hampton bar, and being unable to identify her lights, but 
went directly to Old Point wharf, where he arrived about one o'clock 

on the morning of December 5th, when it was flood tide there. 
19 Between that hour and daylight he secured the services of 

a number of laborers at Old Point, whose services he antici- 
pated would be needed to remove the cargo, thus materially advane- 
ing the work for which he had come. At daylight on the morning 
of the 5th of December Capt. Stoddard, with the expedition above 
described, went to the “ Excelsior,” and found her lying, as above 
described, submerged to her main deck, with a hole in her bow, and 
full of water, water standing on her main deck aft at high tide, and 
about two feet below her guards at low tide. 

The “ Excelsior’s” cargo had not been reached by the water, being 
stored about amidships, which was higher than the stern. Captain 
Stoddard at once had an interview with Captain Baldwin in the 
presence of the purser of the “ Excelsior.” Captain Baldwin asked 
what it was going to cost to get the ship off and deliver her at the 
railroad. Stoddard replied: “I do not know ;” to which Baldwin 
replied: “This is nota salvage service ’ to which Stoddard replied: 
“Call it what you please, so I get my pay ;” to which Captain Bald- 
win replied: “It is no salvage service ;” and they both agreed to 
submit to arbitration the amount to be received for the service by 
The Baker Salvage Company in case the two companies could not 
agree upon a sum. 

At this point, viz., about seven o'clock on the morning of the oth, 
Captain Stoddard began the direct operations upon the “ Excelsior” 
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and her cargo for their relief. He brought the “Scud” alongside the 
“Excelsior,” for the purpose of removing the steamer’s cargo to Old 
Point wharf, and, placing the diving apparatus aboard the “ Excel- 

sior,” set the diver to work to ascertain minutely the exact 
20) extent of the wound that had been sustained by the steamer 

in the collision; and while this was going on he returned to 
Old Point wharf in the “ Resolute,” and brought off the laborers 
above mentioned, wlio had been employed to assist in the removal 
of cargo and lumber to be used by the diver in battening up the 
hole. 

The work of removing the cargo to Old Point wharf was continued 
throughout the day, until after three trips of the “ seud,” in tow of 
the “ Resolute,” it was suecessfully between 4 and 5 o’clock of the 
afternoon of the 5th of December, without loss, the work being done 
under the management and at the risk of the Baker Salvage Com- 
pany, the second officer of the “ Excelsior” supervising the Sale, 
hurrving up the laborers, keeping their time, and seeing that nothing 
Was stolen. 

The diver, who began his operations about seven a.m. of the oth 
of December, as aforesaid, worked steadily until the night of that 
day battening up the hole with plank and covering the same 
with canvas; resuming his work at an early hour the next morn- 
ing, he completed it by one p.m. of the same day, 6th. 

On the afternoon of the Sth, after the removal of the cargo to the 
Old Point wharf had been completed, and the “seud” anchored for 
safety inside Hampton bar, with but one man left aboard of her as 
a guard, the “ Resolute” came alongside the “ Excelsior” on her star- 
board or weather side, put out fenders, made fast so as to be in posi- 


tion to use her stationary pump, and began to assist in the work of 


setting up the portable pump on board of the “ Excelsior.” The 
work of setting up this portable pump was continued until nine p. 
m.; the pump and all attachments being furnished by the Baker 

Salvage Company ; only the steam for running it being sup- 
21 plied by the “donkey” engine of the “ Excelsior,” while the 

“ Resolute” was lying on the “ Excelsior’s” starboard side or 
windward side, as aforesaid. Between 7 and § o'clock on December 
Sth it began to blow a fresh or strong breeze from the east or south- 
east, so as to induce the master of the “ Excelsior” to request that 
the “ Resolute” lie alongside of the steamer for the protection of the 
lives of those aboard of her in case her joiner work should beearried 
away and sheshould begin to break up. The“ Resolute.” thus continued 
to lie on the starboard or weather side of the steamer, it being im- 
practicable to shift her position to the lee side in such a breeze and 
with such a sea on; and while lving thus she afforded considerable 
protection to the “ Excelsior,” acting as a breakwater to her, and in- 
curring considerable risk herself. This wind, which produced quite 


ra | rough Seu, lasted from between 7 and ‘ o'clock on the evening ot 


December 5th until about one o'clock on the following morning ; 
during which time a portion of the crew of the “ Resolute” had to 
be constantly at work putting in the fenders between the steamers, 
as others would be crushed by the chafing, and keeping them in 
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position ; to do which it was hecessarv to Go between the two steam- 
ers upon their guards with no little danger to life or limb. Steam 
was also kept up on the “ Resolute” all night for immediate use in 
case of emergency. 

Soon after daylight on the morning of the 6th work was resumed; 
the diver and gang battening up the hold, the crew of the “ Reso- 
lute,” under the superintendence of Captain Stoddard, getting ready 
the stationary pump on board the “ Resolute,” completing the work 
of setting up the portable pump on board the “ Excelsior” that had 
been begun the previous evening. 

The latter was completed abou‘ ‘ine a. m., of this dav—the 
Gth—as aforesaid, and was set to work to lower the water in 

the hold of the steamer, and thus assist the diver in his work of cov- 
ering the planking with canvas, by drawing the canvas in. The 
stationary pump was ready by 12 m.; and the diver completing his 
work of battening soon after that. Both pumps were set to work at 
their full capacity, so that or near 2.5 }). Th. the hull of the “ Exeel- 
sior” had been so far freed from water. that the tug “ Olive Baker.” 
that had been previously engaged to assist in the work, and had a 
line attached, hauled the steamer afloat. Captain Stoddard at once 
started to Norfolk with the “Excelsior,” having her tn tow of the 
steam tugs “ Olive Baker” and “ Olive Branch,” and the wrecking 
steamer ” Victoria J, Peed: while the se Resolut ‘bs kept alongside, 
pumping every 21) minutes to keep the hull free from water. Crreat 
care was exercised In towing the steamer across Hampton Roads and 
up the river to Norfolk, as the hole in her bow was only covered 
with pine boards, one inch thick and one thickness of No. 1 canvas, 
which might be knocked off by anv hard substance floating in the 
water, that might come in contact with it. The work was sueccess- 
fully accomplished, however, and by five p.m., of Dec. 5th, 1882, 
the sie Excelsior ” hil been safely docked i) Nortolk. 

The salvage service was thus successfully completed within less 
than 45 hours after the aid of the salvors had been invoked, and 
that without a single error of omission or commission on their part. 

The work was done with an energy, skill, fidelity, and cour- 
255 ave that admit of no question, The officers and crew of the 
* Excelsior ” rendered all the aid in their power to the salvors. 

After the 32 exeelsior | heal been safely docked tut Nortolk, iis afore- 
said, the Baker Salvage Company was called upon to furnish ma- 
terials and supplies, and do other work upon her, for which it pre- 
sented a bill amountine to four hundred and seventy dollars and 
seventy cents. 

This bill the Potomac Steamboat Co. refused to pa, claiming that 
the charges made were too large, and that such service was a part of 
the salvage service. For the amount of this bill the Baker Salvage 
(‘o. filed a second libel against the steamer “ Excelsior” 

The point al which the - Kkxeelsior” Wils lving, Is (il the south side 
of Hampton bar, about midway between its northeastern and south- 
eustern extremities, ana (>t the northern horde r of Hampton Roads, 
The locality, iil exposed ne, vessels ashore there hy Ine ex posed to 
all winds from the east round to the southwest; and winds from the 
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ast come right in from the Atlantic Ocean, through the Capes on 
to the bar, with no breakwater, except that furnished by the rip- 
raps and the small shoals about it. The weather, as it actually ex- 
isted during the greater portion of the time of the salvage service 
was moderate, with helt wintls and no very heavy sea: but on the 
evening of the 5th of. December a strong breeze set in from the east 
or southeast, between seven and eight o’clock, which lasted until 
one o’clock on the morning of the 6th, causing the water to be 
rough, and creating considerable apprehensions for the safety of the 


‘Excelsior.” This constantly threatened danger was increased 
24 by the fact that the “ Kexcelsior ” Is an expensively furnished 


bay and river steamer, standing very high out of the water, 
and composed almost entirely, above her main deck, of light Jomer 
work, liable to be carried away by winds-and waves, with guards 
from two to three feet wide at her stern to ten or 12 feet wide at her 
wheel-houses under which, in her then present position, the waves 
struck with great force, since she could not rise with them, lable to 
tear up her guards, and to cause her slender Joiner work to give way 
and the steamer to break up. 

‘These things rendered dispatch necessary. 

The Baker , Salv: ave ¢ ©. . the libell: cLdit, is il body politic and COPPo- 
rate, with its principal oflice located at Norfolk , in the State of Vir- 
ginia. Its business is that fof] wrecker and salvor, in which it is 
extensively engaged, its operations being conducted in the Atlantic 
Ocean and Gulf of Mexico, and along the coasts of those waters and 
the waters tributary thereto, wherever its services may be needed. 
The capital embarked in the said business is about one hundred 
thousand dollars, and it keeps constantly on hand, and in readiness 
for immediate use in its business, a number of powerful steamers 
and sailing vessels, proper for wrecking services, with a full equip- 
ment of the best and most Improved wree ‘king apparatus and eur, 
such as steam pumps and connections, diving apparatus and gear, 
hoisting engines, anchors, chains, and cables of unusual size, talls, 
with a competent force of seamen, navigators, and divers, who have 
attained skill from their experience in wrecking operations. This 
immense equipment Is Kept up at an average expense of. five thou- 
sand dollars per month during the busy months—say, eight months 

in the year—and at an average of two thousand five hundred 
29 dollars during the balance of the vear, and that, exclusive of 

interest on the large amount of capital invested, being the 
mere running expenses. 

In addition to the wrecking steamers * Resolute” and “ Vietoria 
J. Peed,” and the schooner “Scud,” with all the wrecking appliances 
and apparatus, its own property, which the Baker Salvage had em- 
ploved In this service, it had also chartered, and used to assist in 
the work, the steam tugs “ Olive Branch,” “ Olive Baker,” and “ Net- 
tie.” The Baker Salvage Company had exposed to dangers incident 
to this salvage service at least fifty thousand dollars’ worth of its 
valuable property, which, in the case of destruction, must have been 
a total loss, since insurance companies will only insure property so 
engaged at exorbitant rates, if at all. And the court finds that the 
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libellant is entitled for its salvage service in this cause to the sum ot 
five thousand six hundred dollars, with interest thereon from the 
21st day of Febuary, 1884, until paid, and for work and materials 
furnished by the libellant to the steamer “ Excelsior,” after her ar- 
rival at her dock in Norfolk, to four hundred and seventy dollars 
and seventy cents, with interest thereon from leb’y 21st. LSS4, until 
paid; and the court finds the law to be: That this is a case of sal- 
vage; that the work and materials furnished the “ Excelsior” after 
her arrival at ber dock in Norfolk was no part of the salvage ser- 
vice; that the alleged contract which the claimant attempts to set 
up is no bar to meritorious claim for salvage in admiralty; that the 
libellant, the salvor, is entitled to be rewarded for the salvage service 
in proportion to the personal risk run by its employees while en- 

gaged in this salvage service, to the danger to which its valu- 
26) able wrecking equipment was exposed while engaged in this 

service, to the danger from which the large and valuable prop- 
erty of the claimant has been relieved, to the labor expended by the 
salvors in rendering the salvage services, and the promptness, skill, 
and energy with which those services were rendered. 

And the court will pass a decree accordingly. 
HUGH L. BOND, 
Cr. Judge. 
27 In the Cireuit Court of the United States for the Eastern 
District of Virginia. 

In the Matter of Tne Poromac STeamBoat Com- 


PANY, Respondentand Claimant ofthe Steamer | 
Excelsior and her Cargo, Appellant, | In Admiralty. On 
vs, Appeal. 
THe BAKER SALvaGe Company, Libellant and | 
Appellee. 


This cause came on this day to be heard upon the libel and an- 
swer, the testimony of witnesses, and depositions filed, and the ap- 
peal, and was argued by counsel; whereupon the court, after taking 
time to consider, attirming the decree of the district court below of 
7 Keb’y 21st, LSS4, doth adjudge, order, and decree that the said Baker 
Salvage Company, the libellant, do recover of Charles Chauncey 
and Moncure Robinson, who are the stipulators in the bond given 
for the release of said vessel from the warrant of arrest issued by the 
libellant in its salvage suit, the sum of five thousand six hundred 
dollars, with interest thereon from the 21st day of February, in the 
vear L884, until paid, at the rate of six per centum per annum, and 
its costs of suit, and shall have the right to issue out of the clerk’s 

oftice of this court its writ of execution against both or either 
28 of the said stipulators for the amount hereby decreed. And 
the court files herewith a finding of the facts and conclusions 
of law upon which this decree is rendered May 19th, 1SS4. 
HUGH L. BOND, 
Circuit Judge. 

Filed and entered May 19th. 1854. 

7 C. T. BARRY, 
Deputy Clerk. 


1] THE POTOMAC STEAMBOAT COMPANY, &¢., VS. ~ 
. Tue BAKER SALVAGE COMPANY - 
VS. ' 
THe PoromMac STEAMBOAT COMPANY'S STEAMER EXCELSIOR. . 
The final decree having been entered in this cause, the respondent 
prays an appeal therefrom to tne Supreme Court of the United 
States. 
THE POTOMAC STEAMBOAT COMPANY, 
By WHITE & GARNETT, Of Counsel. > 
The appeal allowed. 
HUGH L. BOND, 
May 27th, 1854. Cir. Judge. 
| Endorsed ‘| Filed May 28th, 1884. G. T. Barry, dep’y clerk. ; 
| 


[ certify that bond in the penalty of ten thousand dollars, condi- 
tioned according to law, has been filed by the app llants in this cause: 
and that thereafter the cL pop llants having deposited in the regis- 
try of this court the sum of six thousand five hundred dollars, by 
consent of parties, and by leave of the court, the appellants were al- 
lowed to withdraw their said bond. 

Witness my hand and seal of said court, this 10th day of October, 


eects 


ISS4. 
[ SEAL. | M. F. PLEASANTS, Clerf, 
By CHAS. T. BARRY, Deputy. 
30 The United States of America, Eastern District of Virginia to | 
The Baker Salvage Company, Greeting : 
You are hereby cited and admonished to be and appear at the 
Supreme Court of the United States to be held at the city of Wash- , 


ington on the second Monday of October next, pursuant to an appeal 
from a decree of the circuit court of the United States for the eastern 
district of Virginia in your favor, passed in a cause In said court 
wherein you were appellees and The Potomac Steamboat Company, 
claimants of the steamer “ Excelsior,” were appellants, to show cause, 
if any there be, why the said decree, so as aforesaid passed, should 
not be corrected and speedy yUsuce done to the parties in this be- 
half. 

Witness my hand and seal this 27 day of May, in the year of our 
Lord one thousand eight hundred and eighty-four. 

HUGH L. BOND, [seat] 
Ct Judge. 


Service admitted this 27 day of May, A. D. 1884. 
THE BAKER SALVAGE CO., 
By JNO. R. WHITEHEAD, President. 


[ Endorsed :] Notice of appeal. The Potomac St’mb’t Co. 

v. The Baker Salvage Co. Notice «& acceptance by Jno. B. 
Whitehead, pres’t Bake- Sal. Co. Filed May 28, 84. C. T. Barry. 
d’p't.clerk. : 
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32 I, M. F. Pleasants, clerk of the cireuit court of the United 

States for the eastern district of Virginia, do hereby certify 
that the foregoing is a transcript from the record in the cause of The 
Baker Salvage Company against The Potomac Steamboat Company, 
lately pending in said court, and contains a true copy of the libel, 
the answer thereto, and of Exhibit A filed with said answer, of the 
findingof fact by the court and the final decree thereon, of the prayer 
for appeal and the order allowing the same, together with the orig- 
inal citation and the service thereof. 

In testimony whereof, I have hereunto set my hand and affixed 
the seal of said court, at Norfolk, in said district,this 10th day of Oc- 
tober, A. D. 1554. 

[SEAL. } M. F. PLEASANTS, Clerk. 
By CHAS. T. BARRY, Dep't. 


Endorsed on cover: E. Virginia C.C. U.S. No. 1207. The Po- 
tomac Steamboat Company, claimant of the steamer “ Excelsior,” 
appellant, vs. The Baker Salvage Company. Filed November 10, 
1S54. 
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Supreme Gourt of the {nited States. 
MNES. 


OctTosBer TERM, 1887. 


The Potomae Steamboat Company, Appellant, 
vs. In Admiralty. 


The Baker Salvage Company, Appellee. 


BRIEF FOR APPELLANT. 


Fe oe eae 


—IN THE— 


Supreme Court of the United States, 


THE POTOMAC STEAMBOAT CO. 
VS. . APPEAL. 


THE BAKER SALVAGE CO. 


OcToseER TERM, 1887. 


This is an appeal from a decree of the Circuit Court of the United 
States for the Eastern District of Virgin‘a, in admiralty, entered in a 
cuuse between the Baker Salvage Company, libellants, against the Steamer 
Excelsior and owners. 

The libel and answer thereto and finding of facts constitute the record, 
and from the decree entered thereon, May 19th, 1884, the Potomac Steam- 
boat Company, appellants, have prayed and obtained an appeal. 

The grounds of which are— 

i. That in the finding of facts by the Court below, the Circuit Court 
has ascertained and stated as proved an agreement between the libellants 
and claimants fora quantum meruit for the work and labor done by the 
alleged salvors, and it was error to decree salvage therefor. 

2. The decree, in view of all the facts found by the Court below, was 
plainly and grossly excessive in the amounc awarded the libellants. 

The statement of the case in the finding of facts gives the details of 
the accident to the Steamer Excelsior. The Steamer having been in col- 
lision on the evening of December 4th, 1882, with the United States 


Steam Tug “Fortune,” was headed for Hampton Bar and grounded 


thereon. Her bow was in six feet water and her stern about ten feet. 


a 


). 
~ 


Her cargo was on her main deck and was not touched by the water. 

Having telegraphed to Norfolk about 8 o’clock that evening for what 
he wanted, her -master, Captain Baldwin, awaited the arrival of the 
Pteumer Resolute, with diver and steam pumps, as required in his tele- 
gram to the manager of the Baker Salvage Company. 

[t was not until the next morning, December the 5th, that the “ Reso- 
lute” and schooner *“ Seud,” with the diver, arrived, and work was com- 
menced and proceeded as alleged in the libel. 

But immediately upon his arrival, Captain Stoddard, the manager of 
the libellant’s Steamer Resolute, sought Captain Baldwin, master of the 
Excelsior, and the following conversation is proved to have occured be- 
tween them. 

Captain Baldwin immediately asks Captain Stoddard “ what it was 
yoing to cost to get the ship off and deliver her at the railway”? Stod- 
dard replied: “1 do not kuow.” To which Baldwin replied: “ This is 
not a salvage service.” To which Stoddard replied: “Call it what you 
please, so I get my pay.” ‘To this Baldwin answered: “It is no salvage 
service,” and there the matter ended, and work was commenced, save 
that they both agreed to submit to arbitration the amount to be received 
for the service by the Baker Salvage Company, in case the two companies 
could not agree upon a sum. 

Stoddard agreed to go to work at once and did so proceed to work, 
agreeing ulso to submit any differences as to the amount to arbitration in 
case of disayreement. 

I. Now while it is not coi.tended that the libellant should not receive 
a proper compensation for the work done by him; yet it is submitted 
that the question of salvage was here fairly ra‘sed and settled between 
the parties before any work was done on the vessel. 

It was distinctly expressed by Captain Baldwin that this service was 
not to be charged for as salvage, and that view was assented to vy the 
libellant’s agent when he said “ Call it what you please so I get my pay,” 

and accepted the service. 

There was a distinct announcement that a/ all events he muat be paid, 
and there was immediate assent to that proposal by Captain Baldwin, for 


the work was at once allowed to proceed. 
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Ilere there was a stipulation for payment at all events, not conditioned 


upon success, but to be paid at all events, and such a bargain is ineon- 
sistent with the claim of meritorious salvage. 

Upon this point, counsel would adopt the language of the Court in the 
case of “The Indepence.” 2 Curtis 355. 

“In my judgment, a contract to be paid at all events, either a sum cer- 
tain or a reasonable sum for work, labor and the hire of a steamer or 
other vessel, in attempting to relieve a vessel in distress, without regard 
to the success or failure of the efforts thus procured is inconsistent with a 
claim for salvage; and when such contract has been fairly made it must 
be held binding by a Court of Admiralty and any claim for salvage dis- 
allowed.” 

“When the owner or his representative, or both, become personally 
liable by the contract to pay either an agreed sum or a quantum meruit 
for the labor and service rendered, without regard to its results, the 
parties do not contemplate nor engage in a salvage service, but quite a 
different service. * * * * I do not perceive how a Court of Ad- 
miralty can, after the property has been saved, set aside such a contract 
und declare that a salvage service was performed.” 

Il. The award is plainly and grossly excessive. 

If it be found that the parties were contracting for services which were 
to be paid for without regard to success or failure, then it is plain that 
the Court erred in deereeing compensation as salvage. The reward should 
have been in proportion to the character and amount of the service ren- 
dered. And the elements which enter into this for consideration are few 
and simple. 

‘The case as tried and decided in the District Court of the United 
States, is very carefully reported by the Judge who presided at that trial 
and is found in 19 Federal Reporter, 536. After stating the circumstances, 
he describes the situation of the Excelsior: “She had filled with water 
and laid easily on the bottom. ‘The sea came over the main deck aft at 
high tide, but did not cover the deck amidships or forward. Her cargo 
was amidships and was not reached by the water. She was in a place on 
the bar and in a position on the bottom that rendered her reasonably safe 


from further injury, except in the event of rough weather from the east- 


ward.” 


And he adds that the waves of a rough sea, if perchance such should 

have arisen, would have endangered the deck and joiner work. 
‘ 

[t is also stated that a board of Na¥al- Officers, appointed afterwards 
for the purpose of inquiring into the collision, found that the Fortune 
was in fault, and the United States Government has since compensated 
the claimants in damages from the accident to the amount of $18,350.86. 
But such compensation was irrespective of and without regard to the 
claim of the Baker Salvage Company, which claim was excluded from 
the computation of damages: and the appellant was required by the 
Navy Department to stand this suit for the determination of the question 
ef salvage. 

In the District Court the United States Attorney appeared for the 
Government and united in the appeal to the Circuit Court. 

And it is understood that the United States is to be here represented 
by counsel. 

The appellants urge the consideration of the nature of the service. 

It was rendered for hire by a wrecking company, organized and incor- 
porated for the business of wrecking. 

Upon this subject the Court, in the case of the H. Bb. Foster, Abb. 
Adm. 222, says: 


“ At most, in reference to mere harbor-service and that rendered about 


ee 
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“the mouths of their own ports, it is by no means manifest that steam- 


“ers whose regular pursuit is to tow and relieve vessels should be re- 


“ garded as meriting a reward out of all relation and proportion to what 


id 


“would have been accepted as satisfactory on a fair bargain for their ser- 


ee 


“ vices.” 

“The calling of itself will be sufficiently encouraging and advantageous 
‘ without the aid of the stimulus of high salvage awards.” Id. 234. 

The case of the vanemara, cited by counsel for appellees in their 
brief, differs essentially from the case at bar in this: That the rescue in 
| that case was from a present and imminent peril of destruction by fire, 
and there was no evidence to rebut the finding of the fact of salvage. 

The Act of 1875, while limiting the revisory power of this Court to 
questions of law, does not prevent the correction of errors in the exercise 


of unreasonable discretion by the inferior Courts. The award of salvage 


Was an errorot law, for the correction whereof appellant prays that t’ 


deeree may he reversed, . 4 
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The Potomac Steamboat Company, Claimant of the Steamer F'x- 


celsior, Appellant. 
2 {ddmiralty. 


The Baker Salvage Company, Appellee. 


Supreme i ourt of the nited States, 


OCTOBER TERM, 1884. 


No. 1,207. 


The Potomac Steamboat Company, Claimant of the Steamer Ez- 


celsior, Appellant. 
In Admiralty 
vs. 


The Baker Salvage Company, Appellee. 


APPELLEE’S BRIEF. 


First. The facts certified by the Circuit Court in this case 
constitute a salvage service. Property of great value was re- 
lieved with promptness and skill from an impending peril of 
the sea, by the voluntary exertions of those who were under no 
obligation to render assistance, and the property was ultimate- 
ly saved. The Connemara, 108 U. 8. R., p. 352. 


Second. The finding of facts in this case does not ascertain 
any agreement between the libellants and claimants for a 


quantum meruit, for the work and labor done by the libellants. 
Exhibit “A” filed with the claimant’s answer is not evidence 
on that point. It is but an ex parte statement of the master of 
the Excelsior reduced to writing after the salvage service was 
rendered, to be used as a pretext for refusing to pay anything 
whatever. Even the answer itself is not evidence in the case. 
Sheerwood vs. Hall, 3 Sumner, 127; Andrews vs. Wall, 3 HL, 
568. The Court certifies what the conversation was between 
Stoddard and Baldwin, on page 9 printed record. On page 13 
the Court finds the law to be, “that the alleged contract which 
the claimant attempts to set up is no bar to meritorious claim 
for salvage in Admiralty.” ‘The most that the conversation 
between Stoddard and Baldwin can possibly amount to, is that 
in case the two companies could not agree upon a sum to be 
paid for the “service,” rendered by the Baker Salvage Com- 
pany, the question of the amount of compensation should be 
left to arbitration. Nothing short of a contract to pay a given 
sum for the service to be rendered, or a binding engagement to 
pay at all events, whether successful or unsuccessful, will 
operate as a bar to a meritorious claim for salvage. ‘The evi- 
dence must show a definite and explicit bargain. The Caman- 
che, 8 Wall., 477; the Independence, 2 Curtis, 350; the Sala- 
cia, 2 Hagg. Adm., 262. 

It does not appear that the libellants refused to refer the 
amount of compensation to arbitration; but if they had actu- 
ally refused to refer their claim tq arbitration, as agreed, that 
is no bar to a suit for salvage. Coilin ys. the John Shaw, 1 
Cliff, 230. 

The respondents, in their answer, on page 7 of the printed 
record, solemnly submitted to the judgment of the Court the 
amount of compensation the libellants might be reasonably en- 
titled to receive, no matter whether in the form of salvage or 
otherwise. It is also to be observed that this idle talk between 
Baldwin and Stoddard occurred after the salvage service had 
been partly rendered. The mere fitting out the expedition and 


cai ln 


going promptly to the relief of the stranded steamer when 
summoned was of itself a salvage service. The Williams, 1 
Brown, Adm., 218; the Susan, 1 Sprague, 499. In proportion 
to the estimated value of the steamer and cargo, which is 
$160,000, the sum of $5,600 found by the Court is not 
“plainly and grossly excessive” in amount. The sum decreed 
as salvage is only 34 per cent. of the value of the property 
saved to the claimants, whereas in the case of the Connemara 
a salvage of 6 per cent. on a larger amount, and for less actual 
service was affirmed by this Court. 


Third. But even if the amount awarded in the Courts 
below in this case appears to be too large, this Court will not 
alter the decree for that reason only. ‘The clecree was rendered 
by the Circuit Court under the Act of Congress of 16th Feb- 
ruary, 1875, ch. 77, which restricts the appellate power of this 
Court, and limits its revisory authority to questions of law. 
The Connemara, supra. Even before the Act of 1875 this 
Court never reduced the amount of salvage decreed below, 
unless for some violation of just principles, or for clear and 
palpable mistake, or gross over-allowance. Idem. citing Ho- 
bart vs. Drogan, 10 Pet., 108, 119, and other cases, page 359. 


Fourth. The suit of the Baker Salvage Company against 
the Excelsior for supplies and work and materials amounting 
to $470.70 was tried on appeal in the Cireuit Court, simulta- 
neously, with the salvage suit, but they are wholly disconnect- 
ed, and separate and distinct decrees were rendered. The 
mention of it in this record arose from the fact of the two 
cases being tried at the same time, and one certificate of the 
Court seems to have been made to answer the requirements of 
the statute in the two cases. The decree of the Circuit Court 
in this case is for the sum of $5,600.00 with interest thereon 
from the 21st day of February, 1884, until paid, at the rate of 
six per cent. per annum, and the appellee’s costs of suit, with 


the right to sue out execution for the amount decreed. It 
conforms strictly to the facts, and the law, correctly found by 
the Circuit Court. Printed record pages from 8 to 13 inclu- 
sive. It is submiited that there is no error whatever in the 
decree appealed from, and that the same should be wholly 


affirmed. 
W. H. C. ELLIS (of Ellis & Kerr), 


Counsel. 


=“ eesti ln nein i 


i pO ee yer 


* 


¢ * 
. ~ mA G eo — 
* 


: ‘ao ‘ ie” 7 ad a ae er san ‘—" ken he . % it : . 
he i. he * 
Fs 


TAS EC ae 


a 
4 a | n 
Pula 


JAMES. H. MCKENNEY. |, 2 

CLERE: 4 a 

, OF THE UNITED STATES. = 
OCTOBER TERM, 1887—No. 1049. a 
THE BURLINGTON, CEDAR RAPIDS AND NORTHERN ~*~ & 
: RAILWAY COMPANY, @ 
Appellant, =. 

v8. ae 

CHARLES E. SIMMONS, Truster, THE FARMERS’ re 


: - ma * 
e* a. J 
4 se, Ne th, ta 
wr f 4 , ate ; : 


LOAN AND TRUST COMPANY, ann FREDERIC 4 
TAYLOR, successor ro CHantes L. Frost, Sugvivine ss 


TRUSTEE. 


ein ieee 


APPEAL FROM THE Circurr Court OF THE UNITED STATES FOR 
THE SouTHERN Dtsrrict or Iowa, CENTRAL DIVISION. 


| Motion to dismiss Appeal, Brief in support 
| thereof, and Notice of Submission. 


al HERBERT B TURNER, a 
B. F. LEE, 
Of Counsel for Farmers’ Loan and Trust Company. 


eo — 


M, B, brown, Printer and Siativner, 49 & 5] Park Place, N. Y. 


the right to sue out execution for the amount decreed. It 


the law, correctly found by 


>>} } 


conforms strictly to the faets, and 
the Circuit Court. rinted reeord pages from 8 to 13 inclu- 


is no error whatever in the 
the same should be wholly 


sive. It 1s submitt i 1 there 
decree appealed from, and that 
affirmed. 


Kllis & Kerr), 


Counsel. 


* . - << 


:. . ,* ‘ me Be re . 5 oe, a. 
“> “ we 
Be ee he cg wi 
. vy » 
C or Yornnt a 
: Wit U, We Ss 
* a4F 
, Ld - } 
7 ‘ — _ 

* 
* 


oe 


a See | 


—— a 


Supreme Court 


2 
’ OF THE UNITED STATES. 
OCTOBER i ERM, 1887—No. 1019, 


=<: > 


THE BURLINGTO?, CEDAR RAPIDS AND NORTHERN 
RAILWAY COMPANY, 
: Appellant, 


Us, 


CHARLES E. SIMMONS, Truster, THE FARMERS’ 
LOAN AND TRUST COMPANY, ann FREDERIC 
TAYLOR, successor vo CHarutes L. Frost, Survrivine 
TRUSTEE. 


APPEAL FROM THE Crrcutr Court OF THE UNITED STATES FOR 
THE SouTHERN Dtsrricr oF Lowa, CENTRAL DIVISION. 


Motion to dismiss Appeal, Brief in support 
thereof, and Notice of Submission. 


iia HERBERT B TURNER, 
B. F. LEE, 
Of Counsel for Farmers’ Loan and Trust Company. 


M. B. brown, Printer and Siativner, 49 & 51 Park Place, N. Y. 


ME 
me 
* 


Arty ye 
®. ‘, or. 


<7 * 


x 


4 _—. 
he Se 


i 
hy 
cb int 


on ” Oe 


Supreme Court of the Gnited States. 
OCTOBER TERM, 1887. 
No. 1019. 


Tue Bururneron, Cepar Raprps anp Norruern Ratway 
COMPANY, 
Appellant, 
vs, 
CHarutes E. Srmmons, Trustee, The Farmers’ Loan ano 
Trust Company, and Frepertc Tayitor, successor to 
CuarLes-L. Frost, Surviving Trustee. 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE SOUTHERN DISTRICT OF IOWA, CENTRAL DIVISION, 


Freperic ‘Taytor, Successor to CuHarues L. Frost, sur- 
viving Trustee, 
vs. 

THE Burwuinacron, Cepar Rapips aND Minnesora RAILway 
Company, THe Farmers’ LOAN AND Trust Company, and 
other causes consolidated herewith. 

IN EQUITY—BILL FOR FORECLOSURE AND SALE. 
CHARLES E. Stumons, Trustee, Successor to Tae FARMERS’ 
Loan AND Trust Company, Trystee, 
vs, 

Tae Buriinaron, Cepar Raprims anp Minnesota RatL- 
wAY Company, Frepertck ‘TayLor, Successor to 
Cuar_tes L. Frost, Trustee, THe Buriineron, CEDAR 
Rapips aND Norraern Rartway Company and THE 
Farmers’ LOAN AND ‘TRUST COMPANY. 

AMENDED AND SUPPLEMENTAL Cross-BILL. 


MOTION TO DISMISS APPEAL. 


Now comes The Farmers’ Loan and Trust Company, 
one of the parties to the above-entitled cause, and moves 
this Honorable Court that the appeal herein be dismissed 
on the ground that the decree appealed from, dated 
October 28, 1885, made by the Circuit Court of the United 
States for the Southern District of Iowa, is not a final 
decree, and is therefore not appealable to this Court. 


Herpert B. Turner, 
B. F. Ler, 
Of Counsel! for I. L. Xv =. (‘o. 


The facts upon which this motion to dismiss is made 
are set forth in the following brief : 


Brief in Support of Motion to Dismiss Appeal 
made on behalf of The Farmers’ Loan and 
Trust Company, Trustee. 

STATEMENT OF FACTS. 

The decree appealed from was made and entered in the 
Cireuit Court of the United States for the Southern Dis- 
trict of Iowa, on October 28,1885. It is printed on page 
858 of the record. We append a copy. The citation is on 


ace &77 
page 877. 
The litigation out of which the decree arose was begun 


in 1875. 


The facts and circumstances of the litigation are set 
forth in the petition for appeal at page 863 of the record, 
with a clearness and brevity that will render it unnecessary 
to repeat the statement here. We refer the Court to this 
statement without reprinting it, in order to prevent the 
needless multiplication of papers. We believe, however, 
that the following statement will suffice for the understand- 


ing of the case. 


Generally stated, the facts are these: Prior to the 
year 1875 The Burlington, Cedar Rapids and Minnesota 
Railway Company had created certain first mortgages upon 
its main line, and upon certain extensions thereof, 
ach mortgage being a first lien upon the portion of the 
road which it affected. It had also created a certain other 
mortgage known as the “Income and Equipment Mort- 
gage,’ which purported to be a first mortgage on all the 
income and equipment of the railway company, there being 
expressly described in said mortgage two engines and one 
hundred and thirty box ears, designated by numbers. Said 
equipment mortgage also purported to be a second lien on 


all rhe divisions of said railway. 


In or about the year 1875 proceedings were taken to 
foreclose these several first mortgages. ‘To these bills the 
trustee of the Income and Equipment Mortgage was made 
a party defendant. An answer and cross-bill was filed by the 
trustee of said Income and Equipment Mortgage, it being 
prayed among other things, that the Court should designate 
what part of the equipment belonged to the several divi- 
sions, and that a specific and first lien on said engines and box 
ears be decreed in favor of such mortgagee. These several 
suits were consolidated on October 30, 1875, and on the 
same day a decree was entered for a foreclosure sale of 
the premises covered by said several first mortgages 
(Ree. p. 160). At the time of said foreclosure The Far- 
mers’ Loan and Trust Company was the trustee of the 
Income and Equipment Mortgage, and subsequently 
Charles E. Simmons became its successor in said trust. As 


to said Income and Equipment Mortgage said decree 
in the consolidated causes provided as follows: “And the 


“claim of the Farmers’ Loan and Trust Company, as trus- 
“tees, in the Income and Equipment Mortgage to any of 
“the machinery or cars named in their mortgage, is to be 
“submitted tu the Court as soon as counsel can agree on 
‘the facts in vacation or term.” 
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The controversy, which resulted in the decree which 
is the subject of the present appeal, arose out of the fact 
that said decree in the consolidated causes does not spe- 
cifically state that the parties interested in the Income and 
Equipment Mortgage are barred and foreclosed of their 
equity of redemption. 


In 1876, the said main line and the several divisions of 
said railway were conveyed bythe Master, pursuant to said 
decree of October 30, 1875, to The Burlington, Cedar 
Rapids and Northern Railway Company, the present 
appellant, and that railway company thereupon exe- 
cuted to The Farmers’ Loan and Trust Company, as 
Trustee, a mortgage on its entire line of railway so pur- 
chased, to secure bonds to the amount of $6,500,000. It is 
in its capacity as Trustee of the mortgage or deed of trust 
so issued by The Burlington, Cedar Rapids and Northern 
Railway Company that 'The Farmers’ Loan and Trust Com- 
pany now makes this motion. 


On April 13, 1883, Charles E. Simmons, who had then 
become trustee of the Income and Equipment Mortgage, 
filed an amended and supplemental cross-bill, averring the 
defect in the foreclosure decree in the consolidated cause 
made October 30, 1875, and claiming that thereby 
the parties interested in the Income and Equipment 
Mortgage still had a right to redeem the mortgaged premises 
from the lien of the first mortgage covering the main line 


(Ree., p. 641). 


The main scope of the supplemental cross-bill filed 
by Simmons is that the decree of October 30, 1875, and 
the sale under it did not cut off the right of redemption, 
or affect the said Income and Equipment Mortgage, or the 
bondholders secured thereby. 


A hearing was had in the cause which resulted in an 
opinion of the Cireuit Court, which was filed on May 12, 
1885 (Rec. p. 845), which sustained the right of redemption 
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of the parties interested in the Income and Equipment 
mortgage. A further opinion was filed by the Court on 
October 28, 1885 (Ree. p- 853), which stated more minutely 
the details of the decree to be made. The decree made in 
pursuance of said opinion, on October 28, 1885, is the de- 
cree in question from which the appeal has been taken 
(Ree., p. 858). 


THE NATURE OF THE DECREE. 


Our contention is that this decree is nothing more in 
substance than the usual interlocutory decree, that, accord- 
ing to common practice, is made upon a bill to redeem, as 
well as upon a bill to foreclose, for the purpose of comput- 
ing the amount due upon the mortgage, which is the 
subject of the redemption or the foreclosure, as the case 
may be. | 


Let us examine the decails of the decree. 


The decree appealed from declares upon its face that it 
is “interlocutory ” (Rece., p. 862, last paragraph). 


The first paragraph finds that the Income and Equip- 
ment Mortgage is a subsisting lien on the main line of 
the Burlington, Cedar Rapids and Minnesota Railway, and 
that the equity of redemption of those interested in the 
mortgage has not been cut off by the proceedings had in 


1875 and 1876. 


The second paragraph provides “that the defendant, 
“the Burlington, Cedar Rapids and Northern Railway 
“ Company, is entitled to redeem said main line of rail- 
“way, property, appurtenances, rolling stock, rights and 
“franchises from the deed of trust, whereof the said 
“ Charles E. Simmons is trustee, by paying off the amount 
“ due on said deed of trust at such time as shall hereafter 
“ be fixed and determined by a further order or decree to 
‘‘ be entered in this cause.”’ 
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The third paragraph provides for a redemption by the 
Income and Equipment bondholders, by paying the amount 
due on the First Mortgage Main Line Bonds, ‘“‘as said 
amount shall be hereafter determined, within the time 
“and in the manner in this decree provided.” An exami- 


‘ 


~ 


nation discloses no provision as to time and manner, and as 
to these, as well as to the amount to be paid, a further 


decree is necessary. 


, The fourth paragraph provides that, ‘ In the event that 
“no redemption shall be made by either of the parties as 
“hereinbefore provided, then the defendant, the Burling- 
“ton, Cedar Rapids and Minnesota Railroad Company, 
“ shall be entitled to redeem said main line of railway, 
“ property, appurtenances, rolling stock, rights and fran- 
“ chises by paying off the amount or amounts due on the 
“deed of trust or deeds of trust against which such re- 
“ <lemption shall be made, as the same shall be determined 
“ by the further order of the Court herein.” 


The fifth paragraph provides for a sale of the main line, 
in a certain event, “under a decree to be entered by this 
Court.” 


The sixth paragraph provides for a sale, in another 
contingency, “ pursuant to such decree as may hereafter be 
“entered herein.” 


The seventh paragraph provides for a reference to-a 
master “for the purpose of determining the amount neces~ 
“sary to be paid by any of the parties in making redemp- 
* tion.” 


The Master is expressly directed to ascertain, (1) What 
of the Income and Equipment Bonds were issued as 
colleteral for debts of the Burlington, Cedar Rapids and 
Minnesota Railroad Company, with the present amount of 
each debt, and the bonds issued in each case as security 
therefor. The Master is also directed to find and report upon 
any defenses which have been or may be interposed to any 
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of said bonds. (2.) Also, to report whether sny Income 
and Equipment bonds so issued as collateral, have been 
transferred by the holders of the debts. (3.) The Master 
will further report all Income and Equipment bonds issued 
and outstanding, and entitled to participate in the decree, 
and will find and report upon any defenses thereto 
in whole or in part, together with the amount 
(ue thereon. (4.) The Master will report the total 
amount due on said income and equipment bonds, secured 
by the said trust deed as aforesaid. 


The eighth paragraph of said decree provides for the 
ascertainment by the Master of the amount necessary to 
redeem and pay off the first deed of trust, and he is directed 
to find and report: (1.) The total amount of the debt, princi- 
pal and interest. (2.) The amount paid since the foreclosure 
sale for permanent improvements and rolling stock. (3.) 
The net earnings of said main line of railway stated sepa- 
rately for each year. (4.) What was the reasonable rental 
occupation for the main line while in possession of the 
Burlington, Cedar Rapids and Northern Railway Company. 


The ninth paragraph of this decree is as follows: 


“'To aid in determining the amount of net earnings of 
“said main line above referred to, the said Master will 


- 


report separately and yearly.” 

“(1.) The gross earnings of said main line from local 
“ business. 

“(2.) The gross receipts of said main-line from business 
coming from branches of the Burlington, Cedar Rapids 
and Northern Railway Company, and extended lines 


- 
~ 


* 
- 


- 
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thereof. 
“(3.) The amount expended in permanent improvement, 


°- 
- 


including rolling stock on said main line of railway. 
“/(4.) The like amount on branches and extensions, 
whether made or acquired by construction, purchase, 


oo 
- 


* lease or otherwise. 


“(5.) The anount expended i1 extending branches, 
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“whether made or acquired by construction, purchase, 
“ lease or otherwise. 
“(6.) The amount expended in extending the main line. 


‘és 


7.) The net earnings from such branches. 


tn, 


“(8.) The net earnings from extension of the main line. 

“(9). All other matters tending to throw light upon the 
“ equities of the first mortgage and parties claiming under 
“it in the premises.” 


And the last clause of the decree is: 


* This decree being interlocutory, it is ordered that said 


‘ , . P $9 
* cause stand continued jor further order and decree. 


THE DECREE IS INTERLOCUTORY AND NOT 
FINAL, ACCORDING TO THE DECISIONS OF THIS 
COURT. 


Parsons vs. Iobinson, 122 U. S., 112, appears to us to be 
decisive of this case. In that case the decree appealed 
from was held not to be a final decree, under the following 
circumstances : 


Proceedings were commenced to foreclose a railroad 
mortgage, in which the trustee of the mortgage, the rail- 
road company, and others were respondents, and one bond- 
holder originally, and another by intervention, were 
complainants. A decree was’ entered that the 
complainants were entitled to have a_e sale of 
the mortgaged property, upon failure of the company 
to pay an amount to be _ fixed’ by _ reference 
to a Master within a time to be named by the Court, and 
an order of reference was made. The Master reported and 
a decree of foreclosure was entered in which the trustee was 
directed to sell the mortgaged property, “ at such time and 
place and in such manner as the Court may hereafter deter- 
mine;” and a reference was ordered to a Master to 
report the extent and amount of the prior liens on the 
mortgaged property, full and detailed statements of the 
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property subject to the lien of said general mortgage, and 
what liens, if any, are upon the several properties of the 
railroad company junior to said general mortgage, and the 
order of their priority. 


In Dainese vs. Kendall, 119 U. S., pp. 53, 54, which was 
a suit brought to enforce a trust deed given to secure cer- 
taiv notes, the Court says : 

“The litigation of the parties on the merits of the 
“case has not been terminated. An account of the rents 
“collected by Kendall while in possession has not 
‘ been taken, and the amounts due Dainese and Kendall, 
“ respectively, on the notes which they severally hold, 
“ have not been ascertained. All this is necessary for the 
“ purposes of the relief asked for in the bill, and the cause 
“was sent back from the General Term for further pro- 
“ ceedings on that account. The authorities are uniform 
“ to the effect that a decree to be fina! for the purposes of 
‘an appeal must leave the case in such a condition that if 
“there be an athirmance here, the Court below will have 
“nothing to do but to execute the decree it has already 
“ entered.” 


In Grrant vs. Pheniz Ins. Co. 106 U. S., p. 429, the Court 
had already held substantially the same doctrine. At the 
risk of repetition, we quote the language of the Chief Jus- 
tice in that case : 

“The rule is well settled that a decree to be final, 
“within the meaning of that term, as used in the acts 
“of Congress giving this Court jurisdiction on 
“appeal, must terminate the litigation of the 
“parties on the merits of the case, so that if there 
“should be an affirmance' here, the Court below 
“would have nothing todo but to execute the decree it 
“had already rendered. This subject was considered at 
“the present term in Bostwick vs. Brinkerhoff, ante, p. 3, 
“ where a large number of cases are cited. It has also been 
‘“ many times decided that a decree of sale ina foreclosure 
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suit, which settles all the rights of the parties and leaves 
" nothing to be done but to make the sale and pay out 
‘the proceeds, is a final decree for the purposes of an 
appeal. ay vs. Law, 3 Cranech, 179; Whiting vs. Bank 
of the Vnited States, 13 Pet. 6; Bronson vs. Railroad Com- 
me puny, LZ Black, O24: Green Vs. fish, 103 U. 5. 5L8. But in 

feailroad Company vs. Swasey, 23 Wall, 405, 1t was held 
“ that to justify such a sale, without consent, the amount 
‘ due upon the debt must be determined .... . Until this 
1s done the rights of the parties are not all settled. 


La 


° 
° 


‘“ Final process for the collection of money cannot Issue 
“until the amount to be paid or collected by the process, 
“if not paid, has been adjudged. In this the Court but 
oF tollowed the principle acted on in Barnard Vs. Gibson, 7 


“ How., 650; Crawford vs. Points, 13 td., 11; Humiston vs. 


* Stainthorp, 2 Wall, 106; and many other cases.” 


In Green v. Fisk, 103 U.S., 518, the plaintiff claimed 
to be the owner of an undivided half part of certain real 
estate and he commenced a suit in partition. The Court 
below decreed that he was entitled to one-half of the 
property and referred the case to the Master “to proceed 
“ to a partition according to law under the direction of the 
“ Court.” This was held not to be a final decree. 


It seems to us that in principle the case of Pailroad 
Company vs. Swasey, 23 Wall, above cited, is decisive of the 


case at bar. 


Hlumiston vs. Stainthorp, 2 Wall., 106, presented the 
case of the ordinary decree in equity made upon final 
hearing, on pleadings and proofs, in a suit brought for the 
infringement of a patent. Such a decree ordinarily deter- 
mines that the plaintiff has a good and valid patent, and 
that the defendant has infringed upon the same, thus clos- 
ing out all the issues relating to the merits of the main 
controversy. It then proceeds to awarda perpetual in- 
junction restraining further infringement, and refers 


11 


the cause to a Master to ascertain the unlawful profits that 
have accrued to the defendant, and, according to the 
present practice, to assess the plaintiff's damages. Yet in 
the case cited the Court reiterated the doctrine already 
announced in Barnard vs. Gibson, 7 How., 650, that such 
a decree is not final. 


In Perkins vs. Fourniquet, 6 How., 206, a decree that a 
community of acquests and gains existed between husband 
and wife, and ordered an account to be taken, was held 
not final. The Coart says: “This clearly is not a final 
_ decree in any respect. It is the common and ordinary 
“ interlocutory order or decree passed by Courts of Chan- 
cery in cases of this kind, and is absolutely necessary to 
prepare the case for a final hearing and final decree, 
“wherever the complainant is entitled to a _ parti- 
“tion of property or an account. For the principles 
“upon which an account is to be stated by the Master, or 
-s partition made, cannot be prescribed by the Court 
“until it first determines the rights of the parties by an 
“ interlocutory order or decree ; and the case cannot pro- 
“ ceed to final hearing without it. And the appellant is 
“not injured by denying him an appeal in this stage of 
“ the proceedings, because these interlocatory orders and 
* decrees remain under the control of the Cireuit Court, 
“and subject to their revision, until the Master's report 
“ comes in and is finally acted upon by the Court, and the 
“ whole of the matters in controversy between the parties 
‘disposed of by a final decree. And upon an appeal from 
“ that decree every matter in dispute will be open to the 
“ narties in this Court, and may all be heard and decided 
“ at the same time.” 


In Fourniquet vs. Perkins, 16 How., 84, the same case 
came before the Court, and it there appears that when the 
ease came on for final hearing, the Court below came to the 
conclusion that its former decision was erroneous, and it 
dismissed the plaintiff's bill. 
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THE APPEAL SHOULD BE DISMISSED. 


We submit that the decree appealed from is not a final 
decree, and the motion to dismiss should be granted. 


Hersert BL. TURNER, 
B, F. Les, 
Of Counsel. 


NOTICE. 


You will please to take notice that the foregoing is a copy 
of the motion to dismiss the appeal in the above-entitled 
cause and of the brief in support of said motion, and that 
the foregoing motion will be ealled up for argument and 
submitted before the Supreme Court of the United States, 
at Washington, in the District of Columbia, on the second 
Monday of October, 1887, at the opening of the Court on 
that day, or as soon thereafter as counsel can be heard. 


Hersert B. Turner, 
3. F. LEB, 
Of counsel for Farmers’ Loan and Trust Company. 


To Tue Burtweron, Cepar Raprmps anp Norruern Ratz- 
way Company (Appellants), and Thomas F. Withrow, 
Esq., and C. T. Ransom, Esq., its Solicitors and 
Counsel. 
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Decree Appealed froma, 
IN THE CIRCUIT COURT OF THE UNITED STATES. 


SOUTHERN DISTRICT OF IOWA——CENTRAL DIVISION. 


ORIGINAL BILL. 


FREDERICK TAyLor, successor to Charles L. Frost, Trustee, 
vs. 
Tae Bururnetron, Cepar Raprps anp Minnesota RAtLroap 
Co. ef al. 


ALEXANDER TayLor, substituted for Henry Clews and P. C. 
Calhoun, Trustees, 
Us, 
THe Buriinaton, Cepar Rapips AND MINNESOTA RAILROAD 
| Co. et al. 


GrEorGE Buiss and FrRepEeRIcK Burrerrie.D, Trustees, 
vs, 
THe Buriineron, Cepar Rapips AND Minnesora RatLroap 
Co. ef al. 


THe Farmers’ Loan anp Trust Company, Trustee, 
Us. 
THe Buruineton, Cepar Rapips AND MrNnesora RAtLRoap 
Co. ef al. 


CONSOLIDATED CAUSES IN EQUITY——CROSS-BILL. 


Cuartes E. Smrmons, Trustee, successor to the Farmers’ ° 
Loan AND Trust COMPANY, 
US, 

Freperick Tayitor, Trustee, successor to CHARLES L. 
Frost; Tae Buritneron, Cepar Rapips AND MINNE- 
sora Rar~roap Company, THe BURLINGTON, CEDAR ~ 
RKapips AND NorrHerN Rarttway Company, and the 
Farmers’ Loan anp Trust Company, Trustee, 


Defendants. 
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Decree. 


This cause having been heretofore submitted to the 
Court as to the amended and substituted cross-bill of 
Charles E. Simmons, Trustee, complainant herein, upon 
the pleadings, proofs and exhibits, and upon such submis- 
sion having been fully argued upon both sides, now on this 

day of October, 1885, comes on for determination 
and deeree N. M. Hubbard and Charles A. Clark, appear- 
ing for Charles E. Simmons, Trustee, complainant in 
said cross-bill., and Thomas F. Withrow, C. T. 
Ransom and George J. Boal, Esquires, appearing for 
the defendants, the Burlington, Cedar Rapids and North- 
ern Railway Company, and the Court having considered 
the case, and being fully advised, it is ordered, adjudged 
and deereed as to all of the defendants to the cross-bill of 
said Charles E. Simmons, trustee, as follows: 


First -That the trust deed whereof the said Charles EK. 
Simmons Is now trustee, as successor of the Farmers Loan 
aud ‘Trust Company, and described and set forth in and 
by the cross-bill of the said Simmons, is a valid and sub- 
sisting lien upon the main line of railway of the Burlington, 
Cedar Rapids and Minnesota Railroad Company, together 
with the property, appurtenances, rolling stock, rights and 
franchises belonging and pertaining thereto, and described 
in said cross-bill, and that the right of redemption of the 
Income and Equipment bondholders, secured by the 
trust deed whereof the said Charles E. Simmons is now 
trustee as aforesaid, has not been foreclosed or cut 
off by the foreclosure of the first trust deed on said 
line of railway property and franchises, whereof Frederick 
Taylor, suecessor to Charles L. Frost, is trustee, nor by 
the sale thereof, under and by virtue of said foreclosure 
proceedings. 


Second—That the defendant, the Burlington, Cedar 

Rapids and Northern Railway Company, is entitled 

to redeem said main line of railway, property, 

appurtenances, rolling stock, rights and franchises 

from the deed of trust. whereof the said 

Charles KE. Simmons is_ trustee, by paying off the 

amount due on said deed of trust at such time as shall 

! hereafter be fixed and determined by a further order or 
decree to be entered in this cause. 


1d 


Third—In the event that said defendant, the Burling- 
ton, Cedar Rapids and Northern Railway Company, shall 
not —— 1m from the deed of trust, whereof Charles E. Sim- 
mons is trustee, as herein provided, then the bondholders 
secured by said deed of trust represented by Charles E. 
Simmons, trustee, or a committee appointed by them, or a 
corporation organized by said bondholders, subject to the 
approval of the Court and acting for and on behalf of them, 
shall be entitled to redeem sail main line of railway, 
property, appurtenances, rolling stock, rights and fran- 
chises deseribed in said deed of trust and cross-bill, by 
paying into Court for the proper party in interest 
to be hereafter determined, the amount due on said first 
deed of trust, and on the decree and foreclosure proceed- 
invs thereunder, as said amount shall be hereafter deter- 
mined, withr: the time and in the manner in this decree 
provided. 


Kourth—In the event that no redemption shall be 
made by either of the parties as hereinbefore pro- 
vided, then the defendant, the Burlington, Cedar Rapids 
and Minnesota Railroad Company shall be entitled 
to redeem said main line of railway, property, ap- 
purtenances, rolling stock, rights and _ franchises 
by paying off the amount or amounts due on the deed of 
trust or deeds of trust against which such redemption shall 
be made, as the same shall be determined by the further 
order of the Court herein. 


Fifth—In the event that neither the Burlington, Cedar 
Rapids and Northern Railway Company nor the Burlington, 
Cedar Rapids and Minnesota Railroad Company shall redeem 
from the deed of trust, represented by Charles E. Simmons, 
trustee, and thereupon the Income and Equipment bondhold- 
ers, represented by the said Charles E. Simmons, trustee, 
shall exercise their rightof redemption from the first deed of 
trust, represented by Frederick Taylor, trustee, as herein 
provided, then and in that event, the trust deed repre- 
sented by the said Charles E. Simmons, trustee, and set 
forth in his cross-bill herein, shall be foreclosed, and a 
sale of said main line of railway, property, appurtenances, 
rolling stock, rights and franchises, described in 
said deed of trust and said cross-bill shall be had under a 
decree to be entered by this court, and the proceeds of 
such sale shall be applied to paying off the amount paid to 
redeem from said first trust deed, and the amount found 
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to be due upon the trust deed represented by Charles 
E. Simmons, and the balance of proceeds arising 
from such sale’ shall be paid to the Burlington, 
Cedar Rapids and Northern Railway Company, and from 
and after such sale, the equity of redemption of all of the 
defendants herein will be forever barred, foreclosed and 
cut off. 

But until such sale and foreclosure thereby, or until 
redemption by the mortgagor, the Burlington, Cedar 
Rapids and Minnesota Railway Company, the possession 
of said main line of railway, its rolling stock, equipment 
and all appurtenances is not to be disturbed, but is to 
remain as it now is with the defendant, the Burlington, 
Cedar Rapids and Northern Railway Company. 


Sixth—In the event none of these parties shall redeem 
from the others, as hereinbefore provided, then a sale of 
suid main line of railway, property, appurtenances, rolling 
stock, rights and franchises shall be had pursuant to such 
decree as may hereafter be entered herein, and from the 
proceeds of such sale shall be paid off. 


First—To the Burlington, Cedar Rapids and Northern 
Railway Company the amount which it may hereafter be 
determined is due upon the first deed of trust represented 
by Frederick Taylor, trustee. 


Second—To Charles E. Simmons, Trustee, the amount 
which it may hereafter be determined is due upon the 
second deed of trust, represented by Charles E. Simmons, 
trustee, and the amount of proceeds, if any remaining 
after the amounts due on said trust deed shall be paid off, 
shall be paid over to the Burlington, Cedar Rapids and 
Northern Railway Company. 


Seventh—For the purpose of determining the amount 
necessary to be paid by any of the parties in making 
redemption as herein provided, this cause is referred to 
P. T. Lomax, Esq., one of the Masters in Chancery of this 
Court, who, as to the deed of trust represented by Charles 
E. Simmons, trustee, shall find and report as follows : 


(1.) What of the Income and Equipment bonds, so 
called, secured by said deed of trust, were issued as col- 
lateral for debts of the Burlington, Cedar Rapids and 
Minnesota Railroad Company, with the present amount 
of each debt, and the bonds issued in each case, as 
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security theref@r, and the Master will also find and re- 
port upon any (fenses which have been or may be inter- 
posed to any of%said bonds. 


(2.) Said Master will report whether any of said Income 
and Equipment bonds found by him to have been issued as 
collateral for thé debts of said railroad company have 
been transferred by the holders of such debts, and if so, 
under what cirgumstances, and for what consideration, 
and what were the number of the bonds transferred in each 
case. : 


(3.) Said master will further report all income and 
equipment bonds issued and outstanding, and entitled to 
participate und@r this decree, and will find and report 
upon any defegses thereto in whole or in part, to- 
gether with thefamount due thereon, including interest, 
and all holdersfof such bonds may come in and file 
the same, and have them included in the report of said 
Master, subject th such terms and conditions as the Court 
may hereafter impose asto bondholders who nay here- 
after come in and av: ail themselves of this provision. 


(4.) Said Master will report the total amount due on 
said Income and Equipment bonds secured by the said 
trust deed, upon the basis aforesaid. 

Kighth—The said Master will also ascertain and report 
the amount necessary to redeem and pay off the first deed 
of trust, represented by Frederick Taylor, trustee, and on 
the foreclosure proceedings under said deed of trust, and 
in determining such amount, he will find and report : 


(1.) The total amount of debt secured by said first trust 
deed, principal anil semi-annual interest stated separately. 


(2.) The amount paid since the foreclosure proceedings 
and sale under sail first trust deed for permanent improve- 
ments on said main line of railway property and rolling 
stock appurtenant, thereto. 


(3.) The net earnings of said main line of railway 
stated separately for each year. 


(4.) What was the reasonable rental occupation for said 
main line of said railway during the period of its posses- 
sion by said Burlington, Cedar Rapids und Northern Rail- 
way Company ? 
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Ninth—To aid in determining the amount of net earn- 
ings of said main line, above referred, the said Master 
will report separately and yearly : 

(1.) The gross earnings of said main line from local 
business. 

(2.) The gross receipts of said main line from business 
coming from branches of the Burlington, Cedar Rapids and 
Northern Railway Company, and extended lines thereof. 

(3.) The amoant expended in permanent improvements, 
including rolling stock, on said main line of railway. 

° 

(4.) The like amount on branches and extensions, 
whether made or acquired by construction, purchase, lease 
or otherwise. 

(5.) The amount expended in extending branches, 
whether made or acquired by construction, purchase, lease 
or otherwise. 

(6.) The amount expended in extending the main line. 

The net earnings from such branches. 

(8.) The net earnings from extension of the main line. 

(9.) All other matters tending to throw light upon the 
equities of the first mor ty ige, and parties claiming under it 
in the premises. 


This decree being interlocutory, it is ordered that said 
cause stand continued for further order and decree. 


Supreme Court of the Anited States. 
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Tue Buruinaron, Cepar Rapmws anp Norrsern Rait- 
way Company, Appellant, 
US. . 
CHARLES E. Simmons, Trustee, Toe Farmers’ LOAN AND 
Trust Company and Freperic TAyLor, successor 
to Charles L. Frost, Surviving Trustee. 


APPEAL FROM THE CIRCUIT COURT OF THE 
UNITED STATES 


FOR THE SOUTHERN DISTRICT OF IOWA, CENTRAL DIVISION, 


Freperic TayLor, successor to Charles L. Frost, 
Surviving Trustee, 
. vs. 
Tue Buriineton, Cepar Rapimps anp Mriynesota Rat- 
way Company, ‘Tae Farmers’ Loan anp Trust 
CoMPANY, and other causes consolidated herewith. 


IN EQUITY. BILL FOR FORECLOSURE AND SALE. 


Cuartes E. Srwmons, Trustee, successor to the Farm- 
ers’ Loan and Trust Company, Trustee, 
° v8. 

Tue Buriinaton, Cepar Raprms anp Minnesota Ratr- 
way Company,: FrepErIc TayLor, successor to 
Charles L. Frost, Trustee; THe Bur.ineton, 
Cepar Raprps:anp NorrHern Rarway Company, 
and THe Farmers’ Loan anp Trust Company. 


AMENDED AND SUPPLEMENTAL CROSS-BILL. 


Now comes The Farmers’ Loan and Trust Company, 
one of the parties’ to the above entitled cause, and 


. ONT ee ees ee ee ee 


2 


moves this Honorable Court that the appeal herein be 
dismissed on the ground that the decree appealed from, 
dated October 28, 1885, made by the Cirenit Court of 
the United States for the Southern District of Lowa, is 
not a final decree and is therefore not appealable to 
this Court. 


Herpert B. TuRNER, 
Bb. F. L&s, 
Of Counsel for F. L. and T. Co. 


To. 
The Burlington, Cedar Rapids and Northern Rail- 
way Company, and Thomas F. Withrow, Esq., 
and ©. T. Ransom, Esq., its solicitors and coun- 


sel: 


Charles E. Simmons, Trustee, and N. M. Habbard, 
Esq., and Charles A. Clark, Esq., solicitors, and 
of' counsel for said Charles E. Simmons, and 
Frederic Taylor, successor of Charles L. Frost, 
Surviving Trustee : 


You will please to take notice that the foregoing imo- 
tion will be called up for argument before the Supreme 
Court of the United States, at Washington, in the Dis- 
trict of Columbia, on the second Monday of October, 
1887, at the opening of the Court on that day, or as 
soon thereafter as counsel can be heard. 


Herbert B. Turner, 
Bb. F. Ler, | 
Of Counsel for F. L. and T. Co. 
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We hereby admit due service upon us of a copy of 


the foregoing motion and of the foregoing notice of the 
argument thereof. | 


) 
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IN THI 


Supreme Court of the United States. 


‘OCTOBER ‘TERM, A. D, 1887 


No. 1019. 


.. —— & + — 


THE BURLINGTON, CEDAR RAPIDS AND NORTHERN RAILWAY 


COMPANY, 
Appellant, 


Us, 
. 


CHARLES E. SIMMONS, Trustee, THE FARMERS LOAN AND TRUST 
COMPANY, and FREDERICK TAYLOR, Successor to 


CHARLES L. FROST, Surviving Trustee, . 
: Appetlees. 


Appeal from the Cireuit Court of the United States for the Southern District 
. 
of lowa—Central Division. 


APPELLAN'T’S BRIEF 
ON THE MOTION Or APPELLEE, THE FARMER'S LOAN AND TRUST COMPANY, 
TO DISMISS APPEAL. 
——_ 
“THOS. F.. WITHROW, 


: FoR THE APPELLANT. 
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IN THI 


SUPREME CouRT OF THE UNITED STATES. 


OCTOBER TERM, A. VD. 1838 
’ 


) No. 1019. 
' 
j 
; THE BURLINGTON, CEDAR RAPIDS AND NORTHERN RAILWAY 
; COMPANY, 
Appellant 
; CHARLES E. SIMMONS, Trustee, THE FARMERS LOAN AND TRUST 


; COMPANY, and FREDERICK TAYLOR, Successor to 


CHARLES L. FROST, Surviving Trustee, . 
. ‘ Ppectlees. 


Appeal from the Cireuit Court of the United States tor the Sonthern District 
of Iowa—Central Division. 
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- APPELLAN'T’S BRIEF 
ON THE MOTION OI APPELLEE, rie FARMER'S LOAN AND TRUST COMPANY, 
rO DISMISS APPEAI 
; 

The appeal was taken in this case for the reason that a dif- 
ference of opinion has been expressed in the court below as to 
the character of the decree. There is apparent warrant for 
this difference in the decisions of the courts. For example: 
This court held, in Zhe ational Bank v. Shedd, 121 U. S. 
Rep., 74. that the décree appealed from in that case, which or- 


dered a sale of mortgaged property “ before the rights of the 


“ parties under the several mortgages had been fully ascer- 


.“* tained and determined,” was a final decree, from which an 


appeal could be taken. In the later case of Parsons v. hob- 


inson, 122 U.S. Rep., 112, the decree was held to be interloc- 
) 
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utory “as it now stands,” because “it does not terminate the 
“ litigation between the parties on the merits of the case,” and 
that a decree is final only “ when i leaves nothing to be done 
“but to make the sale and pay out the proceeds.” The decree 
appealed from in this case leaves for determination the defenses 
which affect the income and equipment bonds, all equities of 
the first mortgage bondholders, the amounts due on the in- 


Pa | 


come and equipment bonds, and on the first mortgage 


main line bond, after applying the rents and_ profits 
arising from the operation of the railway through a_ period of 
several years. That these cases are not in entire accord, in 


the judgment of the learned counsel who make this motion, ts 
indicated by the fact that they cite the one last mentioned and 
omit the first. 

In the exercise of abundant caution we have assumed that 
some of the findings set out in the decree, notably those con- 
tained in the first and second divisions, are final. If this is cor- 
rect, the cause is here for hearing de nove on the record on 
file. If this court shall be of the opinion that the decree is 
wholly interlocutory, and that the appeal should be dismissed, 
the appellant will be taxed the costs of the appeal, but neither 
party will otherwise suffer, as a final decree will be entered on 
the coming inof the master’s report, from which any party can 
appeal, and secure a hearing here upon the entire record. 7 

The question presented by the motion goes to the jurisdic- 
tion and turns exclusively upon the character of the decree. It 
is well that the question is raised before the argument upon the 
merits, as the ruling thereon may greatly abridge such argu- 
ment, or render it unnecessiry. The time which will be con- 
sumed in the preparation and presentation of arguments cover- 
ing this record will be wasted if the court has no jurisdiction. 


Respectfully submitted. 


Tuos. F. Wirurow. 


for the Appellant. 
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FRANK MOREY, DEFENDANT AND APPELLANT. 
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TRANSCRIPT OF RECORD. 
SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1887. 


, ; 
No. | 


JOHN M. LOCKHART; PLAINTIFF AND APPELLEE, 
ite 
FRANK MOREY, DEFENDANT AND APPELLANT. 
L\PPEAL FROM THE CIRCEIT COURT OF THE UNITED STATES 


FOR THE EASTERN DISTRICT OF LOUISIANA. 
! 


FILED, OCTOBER /“7, 1887. 


SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 1887. 


No. 


JOHN M. LOCKHART, PLAINTIFF AND APPELLEE, 


i's, 


FRANK MOREY, DEFENDANT AND APPELLANT. 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES 


FOR THE EASTERN DISTRICT OF -LOUISIANA. 
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Lockhart Vy. More y l 


1 CIRCUIT COURT OF THE UNITED STATES, 
EASTERN District of LovIsIANA. 


Transcript from 19th Judicial Court, filed April 27th, 
1887. 


John M. Lockhart 
Vs. No. 11,568. 
Frank Morey. 


Note filed with Petition. . 

Received and filed April 1, 1887. 
J. B. Verdun, Jr., Clerk. 

SE6000. P <WNiew ORLEANS, April 1, 1886. 

On the first daye6f January,seighteen hundred and 
eighty-seven, aftér date, | promise to pay to the order 
of myself the sym of Six thousand dollars at the Louisi- 
ana National Bank in this city, value received, with 
interest at the rate of seven per cent. per annum from 
date, until final payment. 3 

(Signed) Frank Morey. 

_ (Endorsed Frank Morey.) 

Ree'd and filed Feby. 2, 1887. 

J. B. Verdun, Jr., Clerk. 
PETITION: 
Received and filed April 1, 1887. , 
J. B. Verdun, Jr., Clerk. 

Z To the Honorable the Judge of the Nineteenth 
Judicial District Court in and for the Parish 
of St. Mary, State of Louisiana: 

The petition of John M. Lockhart, residing in the 
Parish of St. Mary, with respect represents, that he is the 
holder and owner of a certain promissory note drawn by 
Frank Morey, of the Parish of Madison, Louisiana, for 
the sum of six thousand dollars ($6000), dated April 
Ist, 1886, and payable January Ist, 1887, made payable 
to his own order, and by himself endorsed in blank, 
conditioned to bear interest at the rate of seven per 
cent. (7%) per annum from its date, which note is hereto 
annexed and made part hereof. : 


ix 


Lockhart v. Movey 


He avers that payment of this note is secured by 
special mortgage and vendor's lien on that certain plan- 
tation in the Parish of St. Mary, Louisiana, fully 
deseribed in a certified copy of a notarial act,executed at 
New Orleans, Louisiana, June %th, 1866, before Andrew 
Hero, Notary Publie, whieh COPY, with the certificate of the 
Clerk and ex-officio Recorder of the Parish of St. Mary, 
showing its proper registry in the books of conventional 
mortgage of the Parish of St. Mary, and are hereto an- 
nexed and made part hereof. 

He avers that said Morey bound himself in said no- 
tarial act to pay the fees of the attorney emploved to in- 
stitute suit upon said note, and that said fees were 
therein fixed at five per cent. (5%) on the amount sued 
for. 

He avers amicable demand in vain. 

He prays that an order of seizure and sale issue 
3 from this Honorable Court, and directed to the 
Sheriff of the Parish of St. Mary, commanding 
him to seize, after legal delays, the plantation deseribed 
in the annexed certified copy of the act of mortgage and 
privilege, together with the sugar house, machinery, fix- 
tures, apparatus and appurtenances thereof, horses, 
mules, wagons, carts, farming utensils, and all other 
things thereto attached and used in the cultivation 
thereof, for cash, to satisfy the promissory note hereto 
annexed, attorney’s fees as set out herein, interest and 

costs, and for general relief. 

Dy lis attorneys, 
Foster & Menrz. 
ORDER. 
Let executory process issue as herein praved for. 
Granted at Chambers. this 20th day of March, 1887. 
(Signed) A.C. ALLAN, 
Judge 19th Judicial District Court. 
Yrm JUNE, TS86. SALE or Property sy Joun M. Lock- 
HART AND Oruers to Frank Morey. 
State of Louisiana, ) 
Parish and City of New Orleans. 4 
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be it known, that on this 9th day of June in the year 
of our Lord one thousand eight hundred and eighty- 
six and of the Independence of the United States 

| of America, the one hundred and tenth, before 
me, Andrew Hero, Jr., a Notary Publie in and 

for the Parish of Orleans, State of Louisiana, duly com- 
missioned and qualified, and in the presence of the wit- 
nesses hereinafter named and undersigned, personally 
eame and appeared, John M. Lockhart, of the Parish of 
St. Marv, in this State, herein acting as well in his own 
name and behalf as also in’ his capacity as the author- 
ized agent and attorney of! Charles Lockhart, of New 
Zealand, and William Lockhart, Jane Lockhart and Mrs. 
Mary Ann Lockhart, the wife of lawful age of James Gar- 
rett, residents of the County Down, Lreland, by virtue 
of the several powers of attorney executed by said parties 
in fis favor, on file and of'record in the Civil Distriet 
Court of this Parish, in the matter of the Succession of 
[sane Lockhart, No. 2934 of ‘the Docket of said Court; 
that from said Charles Lockhart, bearing date March 6th, 
I8i7, and having been executed before the Consular 
agent at Christ Church, New Zealand, and those from 
Mrs. Mary Ann Garrett and her husbaud and Jane Lock- 
hart and William Lockhart, were executed on January 
Sist, 1877, before James Ussher, a commissioner at Lur- 
gan, Armahh County, Ireland, and by each of said gran- 
tors, acknowledged on February Ist, IS8S77, before the 
United States Consul at Belfast, treland. Which said 
John M. Loekhart declared im his said several capacities, 
that for the consideration and on the terms and condi- 
tions hereinafter expressed, he does, by these presents, 
grant, bargain, sell, convey, transfer, assign and set over, 
with all legal warranties, unto Frank Morey, of the Par- 
ish of Madison, in this State, here present accepting and 
purchasing for himself, his heirs and assigns 

D and acknowledging delivery and possession thereof. 
All and singular that éertain plantation with the 
buildings and improvements thereon, including the 
sugar house machinery, fixtures, apparatus and appur- 
tenances thereof, horses, mules, wagons, carts, farming 
implements and all other things or articles thereto at- 
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tached and used in the cultivation thereof, situated in 
the Parish of St. Mary, in this State, fronting on both 
sides of the Atchafalaya River, about eight miles above 
Morgan City, formerly stvled Brashear City, and beingand 
opposite to the Town of Pattersonville, being composed 
of two several tracts of land, as delineated or set forth 
on a plan made by W. H. Johnson, Surveyor, under date 
of February 5th, 1875, annexed for reference to an act 
passed before Jules Mossy, late a Notary in this 
Citv, on July 7th, 1876. The tract of land situated or 
lving and being on the east side of said Atchafalaya 
Riyer, is commonly styled Victoria, and contains one 
thousand acres, more or less: being bounded above by 
lands belonging to J. J. Davenport, formerly the estate 
of I). Robbins, and below by lands of Topham; and the 
tract of land lying on the west side of said Atchafalaya 
River is separated in part from said river by the Town 
of Pattersonville, is known as the Viego tract, and is 
bounded above by lands formerly belonging to the estate 
of D. Robbins, now laid off into lots and squares and 
known as Freetown or Tibbville, and below by lands of 
Joseph Broussard, formerly belonging to Grant and San- 
ders, and contains six hundred and fifty superficial 
urpents, more or less, said property was purchased by 

Isaac Lockhart and John M. Lockhart from L. Du- 
6 bart and the Succession of Louis F. Generes and 

Louis Dubart, by two several acts passed before 
Jules Mossy, late a Notary in this City, on July 7th, 
1876; and upon the demise of said Isaae Lockhart, his 
share therein became vested in the present vendors, as is 
shown and set forth in the proceedings had in the Civil 
District Court of this Parish under the number 2934 of 
its Docket. 

To have and to hold the said property and appurte- 
nances unto the said purchaser, his heirs and assigns 
forever. And the said John M. Lockhart hereby binds 
himself and his heirs and his aforesaid constituents and 
their heirs to warrant and forever defend the herein 
conveyed property and appurtenances in the quiet 
and peaceable possession of said purchaser, his heirs 
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and assigns, against the claim and demands of all 
persons whomsoever. 

Said Lockhart moreover transfers unto the present 
purchaser all the -rights and actions of warranty to 
which he and his ,aforenamed constituents are or may 
be entitled against all former proprietors of the herein 
described property ‘and appurtenances, subrogating said 
purchaser to the said rights and actions to be by him 
enjoved and exercised in the same manner as they 
might have been by the same vendors. 

This sale is made and accepted for and in considera- 
tion of the price ,and sum of twenty-nine thousand 
dollars, with interest as hereinafter expressed: six 
thousand dollars of which said price has been paid in 
eash ready current money at the execution hereof and 
in the presence of the undersigned notary and witnesses 

by said purchaser unto said Lockhart, and for 
i the balance of said price the said purchaser has 

furnished five certain promissory notes drawn by 
him to his own order and endorsed by himself, dated 
the first day of April, eighteen hundred and eighty-six, 
bearing Interest at the rate of seven per cents. per annum 
from their date until final payment and made payable 
as follows, viz: One thereof for the sum of six thousand 
dollars on the first day of January, eighteen hundred 
and eighty-seven, and the other four of said notes being 
for the sum of four thousand two hundred and fifty 
dollars each, at twenty-one, thirty-three, forty-five and 
fiftv-seven months respectively after date, and all being 
domiciliated at the Louisiana National Bank in this city; 
which said notes after having been paraphed by me, said 
Notary, for identification herewith, were delivered unto 
said Lockhart who, in hisaforesaid several capacities, here- 
by acknowledges their receipt as well as the said ready cur- 
rent money. 

And in order to-secure the full and punctual payment 
of said promissory notes at their respective maturities, 
as well as of all interest to accrue thereon, and in order 
furthermore to secure the payment and reimbursement 
of any and all lawyer’s fees that may be expended or in- 
curred in the event of suit being instituted to enforce 


the payment of said notes or either of them, in principal 
or interest or any part thereof (which lawyer's fees, how- 
ever, are fixed at five per cent. on the amount in suit, 
and said purchaser consents and agrees to pay and ailow 
the same), the said Morey hereby specially mortgages, 

affects and hypotheeates the herein deseribed and 
‘ conveved property and appurtenances unto ana 

in favor of said vendors, as well as of any and all 
future owner or owners of said notes or either of them, 
promising and binding himself and his heirs not to 
nhenate, det riorate hor encumber the sald property ce 
the prejudice of this morteage nor of the special Ven- 
dors lien and privilege which the aforesaid yendors 
hereby retain on said property until the full and final 
pavinent of said notes, with the distinct understanding, 
however, that the portion of the aforesaid Viego tract 
lving’east of Morgan’s Louisiana & Texas Railroad and 
bounded on the west by said Railroad, east by said town 
of Pattersonville and the Publie Road near the Atchata- 
lava, north by Freetown or Tibbville and south by lands 
of Broussard, shall not be affected or burthened by or 
with the aforedeseribed hotes of four thousand two hun- 
dred and fifty dollars each, pavable at thirty-three, forty- 
five and iftv-seven months. And the hote for six 
thousand and that for four thousand two hundred ana 
and fiftv dollars, pavable at twenty-one months, shall 
bear not only on snid portion of said Viego tract, but 
also upon all the hereinbefore described and berein con- 
veved property. Also that said) purchaser may from 
time to time sell prerr't Or portions of said Viego tract 
embraced between said Railroad and said Publie Road 
heal the Atehafalava River and town ot Pattersonville, 
and the application of the proceeds of such sales to the 
pavinent of said note of four thousand two hundred ana 
fiftv dollars, pavable at twenty-one months, shall free and 
discharge the property so sold from the operation of the 
mortgage securing its payment, and said Lockhart 
or any other holder of said note shall grant a 
release of said morigage as regards the portion 
sold upon notification to that effect. provided that he 
sales be executed prior to January Ith. ISS7, nor before 
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said note of six thousahd dollars in principal and inter-. 
est shall have been paid, and no part of said excepted 
portion of ground shall be sold at a less rate than fifty 
dollars per acre, except by consent of the said vendors 
or the holder of the aforesaid note of four thousand two 
hundred and fiftv dollirs, payable at twenty-one months. 
It is agreed by and betaveen the parties hereto, that there 
shail be reserved from, any sale of the aforesaid Viego 
tract embraced between said Railroad and the Atehafa- 
lava River and the upper line of Tibbville and the lower 
line of Broussard, sufficient land that may serve as a 
wagon road, railroad and diteh for water for the eulti- 
vation of rice, from the River to the rear portion of the 
said Viego tract, whieh reservation shall continue: in 
force until all the nofes herein given shall have been 
paid. : 

And said purchaser moreover promises and binds 
himself to cause the buildings and improvements on the 
herein conveyed lands to be kept so insured against the 
risk of fire by one or more of the Insurances Companies 
of this Citv, in the sum of fifteen thousand dollars until 
the full and final pavinent of the aforedesecribed notes, 
and to transfer and :assign the policies thereof unto 
Whomsoever may be the future owner or owners of said 
notes or of either of them. 

And bere the parties to this act declared that they dis- 

pense with the production of a certificate from 
10) the Clerk of Court and ex-officio recorder of Mort- 

vaves of and fur said Parish of St. Mary, in this 
State for annexation hereto, as otherwise required by law 
to show what if anv mortgages or other inecumbrances 
eXist against said herein conveyed lands, in the name of 
present vendors. 

And the present purchaser assumes the payment of 
all taxes demandable against said property for the 
present vear, and said Lockhart hereby declares that all 
anterior taxes have been pad, 

Thus done and passed in nV office, in said city of New 
Orleans, in presence of Messrs. John J.Ward and Eugene 
Dowty, competent witnesses, both of this city, who hereto 
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‘sign their names with the said parties and me, Notary, on 
the dav and date aforesaid. 


Original signed: Frank Morey, 
INO. J. WARD. Jno. M. LocKuHARrt, 
KUGENE Dowry. Anprew Hero, Jr.. 


Not. Pub. 


A true copy of the original act on file, and of record 


In mv office. New Orleans, June 28, 1586. 
(Signed) Anprew Hero, Jr, 
Not. Pub. 
Clerk's Offic St. Mary Parish, Loulsiana. 


the act of sale from John M. Lockhart et als. to Frank 

Morey, recorded in book 51 of Mortgages, page 51, entry 

No. 19725, of my office, inscribed therein on the 29th 
day of June, 1886. 


| certify the foreeoing to be a true and correct copy ot 


[| In evidenee whereof, witness my hand and 
official seal this 2d day of Feby. A.D. 1887 
(Signed) J.B. Verpuy, Jr., 
Clerk. 
Reed and filed Feby. 2d, 1887. 
(Signed) J. B. Verpun, IR., 
Clerk. 


OriGinaL Novice to Pay. 
Reed and filed April), 18387. J.B. Verdun, Jr, Clerk. 
STATE OF LOUISIANA. 
John M. Lockhart } 9th Judicial District Court, 
Vs. No. 8372. 

Frank Morey Parish of St. Mary. 

To Frank Morey, of the Parish of Madison, State of 
Louisiana: 

Take notice. that whereas, John M. Loekhart. of the 
Parish of St. Mary, has filed in this Honorable Court his 
petition setting forth that he is the holder and owner of 
a certain promissory note drawn by vou for the sum of 
six thousand dollars, dated April 15th, 1886, and pay- 
able January Ist, ISS7, made pavable to the order of and 
by vou endorsed in blank, conditioned to bear interest 
at the rate of seven per cent. from its date until paid, 
together with 5% attornev’s fees in case of suit, which 
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said note is now due and unpaid and its payment is 
secured by special mortgage and vendor's lien and 
privilege On the following deseribed property, 
1? to-wit: all and singular that certain plantation 
With the buildings and improvements thereon 
including the sugar-house, machinery, fixtures, apparatus 
and appurtenances thereof. horses, mules, wagons, 
carts, farming implethents and all other things or 
articles thereto attached and used in the = eultiva- 
tion thereof, situated in the Parish of St. Marvy in this 
State, fronting on both sides of the Atchafalava River, 
about eight miles above Morgan City, formerly stvled 
Brashear City, and being adjacent and opposite to 
the town of Pattersonville, bei ing composed of two several 
tracts of land as delineated or set forth on a plan made 
by WLW. Johnson, survevor, under date of February 5th, 
1875, annexed for refe ‘rence to an act passed betore Jules 
Mossy, late a Notary in this city, on July 7th, 1876. 

The tract of land situated or lying and being on the 
east side of said Atehafalava River is commonly styled 
Victoria, and contains one thousand acres, more or less, 
being hounded above by lands belonging to J. J. Daven- 
port, formerly the estate of D. Robbins, and below bv 
lands of Topham and:the tract of land lving on the west 
side of said Atchafalaya River, is separated in part from 
said river by the Towh of Pattersonville. is known as the 
Viego tract, and is bounded above by lands formerly 
belonging to the estate of D. Robbins, now laid off 
Into lots and squaresyand known as Freetown or Tibbi- 
ville, and below by Fands of J. Broussard, formerly be- 
longing to Groat and Sanders, and contains six hundred 
and fifty superficial aypents, more or less, 

And whereas. an order of seizure and sale has 

13 been granted by the Honorable the Judge of the 

Nineteenth Judicial District Court, bearing date 

the 29th dav of Mareh, 1887. in accordance with the praver 
of said petitioner. 

Now, therefore, Vou are here by notified that unless vou 
pav or cause to be paid, or satisfy. or cause to be satisfied 
sald elaim or mortgave at note held by : said John M. Loek- 
hart. which note is now due as well as all interest and 
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94% attorney's fees and costs, within three davs from 
the service hereof, allowing one additional day for 
every twenty miles from your residence to the residence 
of the Judge granting the order. 

The Sheriff of the Parish of St. Marv, by virtue of a 
writ of seizure and sale issued out of the said Court, 
shall proceed to seize and. sell according to law. for 
eash a sufficicnt amount to satisfy the note now due, 
amounting to six thousand dollars with interest, at- 
torney s fees and costs, and on terms of credit corres- 
ponding with the maturities of the unmatured notes, all 
and singular the property above described, comformably 
With plaintiff's petition. 

Witness the Honorable A.C. Allan, Judge of said Court, 
this Ist day ot April, ISSi. 

(Siened) J. B. Verpuy, Jr., 
(‘lerk of said Court. 

Received, 4th dav of April, 1887. and on the 6th day of 
the same month and year, service on the within named 
Frank Morey, at domicile, by handing certified copy of 
this notice to Mrs. Fanny Morey, wife of Frank Morey, 

at and residing at the domicil of the said Frank 
14 Morey, in this Parish, about 145 miles from Tal- 

lulah. I know the name of the said wife by in- 
terrogating. 

Sheriff's office, Madison Parish. April 6th. 1887. 

JAMES CLEMENTS, 
Dv. Sheriff 
Service SOO.3S0 
Mileage 2.90 


S$ 3.40 
OpposiTioN oF FRANK Morey. 
9th Judicial Distriet Court, Parish of St. Marv. 
No. 8372. ? 
John M. Lockhart 
vs. , 
Frank Morey. \ 
Now comes into Court through undersigned counsel. 
defendant, who files this opposition to plaintiff's action, 
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and savs that he was a citizen of the State of Louisiaia 
at the date of the filing of the above suit and service of 
process therein on him and still is such citizen, and the 
said John M. Lockhart, plaintiff, was at the date of filing 
said suit, and still is an alien citizen of the Kingdom of 
Great Britain, and che further savs that said Lockhart 
has caused a notice: to be served on him that executory 
process would issue on a note of six thousand dollars, 

drawn by vour defendant and opponent, dated April 
lo first, 1556, pawable to the order of defendant and 

opponent on-first January, 1877. and endorsed 
and secured by vendor's privilege and special mortgage 
on a certain sugar plantation in the Parish of St. Marvy, 
fully set forth in a copy of said notice herewith filed and 
made part hereof. whereby it appears that if defendant 
and opponent does ot pay in the time set out in said 
notice, the property set out therein will be seized and sold 
to satisfy the aforesaid note. principal. interest, costs 
nid attorney s fees, . 

Your defendant and Opponent Saves that no writ of 
seizure and sale can issue, as the Judge who grants what 
ix claimed to be an order of seizure and sale, only 
vranted an order of: seizure. authorizing the Sheriff to 
seize. but not to sel]. 

Further. that concurrently with the notarial aet of sale 
and mortgage on which the alleged order of seizure and 
~le ix based nid hy act before the same hotary, it was 
agreed that Lockhart. the vendor of defendant and op- 
ponent, should remain in charge of the plantation and 
property sold. and same should be managed and eon- 
trolled by him until first January. ISS87. and that said 
Lockhart would advanee all money and supplies neces- 
sary to carry on said plantation to said time and necessary 
to carrving on the refining of svrups with and by the 
machinery and Apparatus therein, and that he should 
sell and dispose of the CPOpPs QPOWH Ot sitic plantation 
during his control and management thereof, and apply 
the proceeds thereof as well as the revenues derived from 
refining svrups: first, to the payment of the advances 
ania Interest, ana, second, to the pavrnent of the note 
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of six thousand dollars sued on, which appears by 
1G a duly certified copy of said notarial act with cer- 
tificate of registry attached, herewith filed and 
made part hereof, marked B. And your opponent and 
defendant says that the aforesaid concurrent act was and 
is, to all intents and purposes, a part and parcel of the act 
of sale and mortgage. Your opponent and defendant 
savs that said Lockhart took charge and controlled 
the property mortgaged, managed same during the vear 
ISS6: made the advances to Carry Same On, sola the 
crop, obtained the proceeds, appropriated them to his 
use. And defendant and opponent savs that said Lock- 
hart expended money uselessly and injudiciously in his 
management of said plantation, and more than he was 
authorized to do by the terms of aforesaid agreement, 
andthat the matterof account relative to said management 
and the application of the proceeds of the Crop of LSSG 
remained unadjusted between vour opponent and = said 
Lockhart: and he savs and avers that on proper rendi- 
tion of and adjustment of accounts, cutting down or 
rejecting unauthorized expenditures and giving proper 
credit for the proceeds of the crop and refinery, and ap- 
plying the surplus proceeds over expenditures, of which 
there might be a considerable amount, to the note sued 
on, as stipulated ino said agreement, the same would be 
paid or largely reduced. And your defendant and op- 
ponent saves that the hahavgement and control of said 
plantation by suid) Lockhart was vrossly defective, in- 
judicious and extravagant: that he at great eXpelse pre- 
pared, by fall plowing and cultivation, a large amount 
of land to be planted in sugar cane and failed to put up 
and preserve the said vane necessary to plant same, 
ly whereby not only was a useless expenditure in- 
curred, but defendant and Opponent Was prevented 
from planting a fair Crop of cane tor this present Vear, 
thereby damaging him to the extent of three thousand 
dollars in the loss of upwards of 50 acres of cane. 

And he further Savs, that when he bought the planta- 
tion from Lockhart, the latter as an inducement to the 
purchase assured him that there were seventy (70) acres 
of cane planted and growing on the plantation, when in 


. 
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point of fact there were only fifty acres; and further 
represented to him that the amount re quired to be ex- 
pe ‘nded to make the « crop and harvest the same, put in 
order the machinery and deft: iv all plantation expenses, 
was nine thousand dollars, and that he has been in- 
formed and so alleges that the sum _ alleged to be 
expended for said purposes is about sixteen thousand 
dollars. 

And he farther savs, that said Lockhart falsely repre- 
sented to him as induce ‘menttothe pure haseof said planta- 
tion. that the amount, inclusive of what had been expended 
Up to the sale, to continue the cultivation of the crops 
and harvest same, would not exeeed the sum of nine 
thousand dollars. ane thi: cul the reve hues from the crops 
and the refinery woitd easily meet the payment of the 
notes as they fell dues which repre seawall. said Lock- 
hart knew to be false,when he made them. 

Further, defendant and opponent says that that part of 
the plantation and portions of the Viego tract, ving east of 
Morgan's Louisiana ‘aad Texas ‘Railroad, and bounded 

on the west ly’ =itid railroad, cust by the Town of 
Is Pattersonville and the public rose near the Atcha- 

falava River, north by Freetown or Tibbville, and 
south by land of Broussard, is excepted from the mort- 
vage granted to secare the payment of the unmatured 
notes set out in the mortgage act. notwithstanding which 
the order 7) SCIZULE einiel sale embraces tic lands: and 
he further savs, that the whole property mortgaged is 
ordered to be sold. to satisfy the note of six thousand 
dollars for cash, when in law the order eould only be 
eranted to sell for Cash lo satisfy the matured note of 
six thousand dollars, and on credit to correspond with 
the maturity of the unmatured notes. 

And your oppcnent savs, that in the aforesaid act of 
sale and mortgage the said Lockhart purports to act as 
the agent of certain ‘co-owners of the property sold, and 
that no seizure and’ sale can issue in the absence of 
notarial proof of sad deeney, ot which the Te Is hohe 
attached to the copy, of the act of sale and mortgage, nor 
any other writing to,show said ageney. 

And vour opponent and defe ndant savs, it will work 


1 Lockhart v. Morey 


him irreparable injury to have his property seized and 
sold under the illegal process of said Loekhart in the 
action herein. He avers that he has been damaged by 
the acts anal representations ot said Lockhart herein Set 
out and the wroneful suing out of these proceedings 
against him in the sum of three thousand dollars. 

Wherefore, he prays this opposition be filed, that John 
M. Lockhart bye cited, that in) ane COUTSEC the order of 
seizure and sale be set aside and cancelled. He prays 
that he have judement in reconvention against Jobn M. 
Lockhart for the sum of three thousand dollars, with 

9% interest per annum from judicial demand, and 
iv for general reliet. 
Rouse & GRANT, 
Ld. CTAFPREY. 
of Counsel, 
ORDER. 

Let thre OP Postion of rank Morey be filed iis praved 
for, and let service thereof and citation be made as 
prav for 

Crranted in Chambers this 26th day ot April, ISS;. 

(Signed) A.C. ALLAN. 
Judge [9th sladietal District. 


ee ee oe 


John Nf. Lockhart State of LOUISE, 
Vs, POth. Judieral Distriet Court. 
lhrank Morey. \ No. S342. Parish oft st. Mary. 


To rank Morey, of the Parish oft Madison, State ot 
Loutsianin: 

Take notice that. whereas. John M. Lockhart. of the 
Parish of St. Marv. has filed in this Honorable Court his 
petition setting forth that he is the holder and owner of 
a certain promissory note, drawn by vou for the sum of 
“1x thousand dollars. dated April 15th, 1886. and pavable 
January Ist, ISS. made pavable to the order of hid by 
vou endorsed ino blank. conditioned to bear interest at 
the rate of seven per eent. from its date until paid, 

together with oY attorney's fees in ease of suit, 
2) Which said note Is now due ana unpaid, and Its 
payment is secured by special mortgage and 
vendors hen and privilege on the following described 


’ 
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property, to-wit., all and singular that certain plantation, 
with the building and improvements thereon, including 
the sugar house, machibery, fixtures, apparatus and ap- 
purtenances thereof, horses, mules, Wagons, carts, farm- 
ing implements, and all other things or articles thereto 
attached and used in the cultivation thereof, situated in 
the Parish of St. Mary, in this State, fronting on both 
sides of the Atchafalaya River, about eleht miles above 
Morgan City, formerly: stvled Brashear City, and being 
adjacent and Opposite. to the Town of Pattersonville, 
being composed of two several tracts of land, and de- 
lineated as set forth on.a plan made by W. W. Johnson, 
Survevor, under date of February 5th. 1875, annexed for 
reference to an aet passed hefore Jules Mossy, late a 
Notary in this Citv, on Jaly 7th, 1876. 

The tract of land sitnated or Iving and being on the 
east side of ssid Atchafalava river is commonly stvled 
Victoria, and contains one thousand acres, more or less, 
being bounded above by lands belonging to J. J. Daven- 
port formerly the estate of D. Robbins. and below by 
land of Tophan; and the track of land lying on the west 
side of said Atchafalava river is separated in part from 
said river by the town ‘of Pattersonville. is known as the 
Viego tract. and is bounded above ly the lands formerly 
belonging to the estate of D. Robbins, now taid off into 
lots and squares. is kn@wn as Freetown or Tibbville, and 
below ly lands of Joe Broussard, formerly belonging to 

Giroat and Sanders, and containing six hundred and 
2] fifty superficial “arpents, more or less, ania whereas, 

an order of seizure and sale has been granted by the 
Honorable the Judge of the 19th Judicial District Court, 
hearing date the 29th dav of March, 1587, in accordance 
with the praver of said petition. 

Now, therefore, VOU are hereby notified that unless you 
pay or cause to be paid or satisfy or cause to be satisfied 
said claim or mortgd#ged note held by said John M. 
Lockhart. which note is now due, as well as all interest 
nid yy attorney s fees and costs, within three davs from 
the service hereof, allowing one additional dav for every 
twenty niles from your residence to the residence of the 
Judee granting the order—the sheriff of the Parish of St. 
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Mary. by virtue of a writ of seizure and sale issued out 
of the said Court. shall proceed to seize and sell aceord- 
ing to law for eash a sufficient amount to satisfy the 
note now due amounting to six thousand dollars with 
Interest, attorney s fees and costs, and on terms of eredit 
corresponding with the maturity of the unmatured notes. 
all and singular the property above described conform. 
ably with plaintiff's petition. 
Witness, the Honorable A. C. Allan, Judge of said 
Court this Ist day of April A.D. PS87. 
(Signed) J.B. Verpvuy, 
(Clerk of said Court. 


John M. Loekhart No, 8342. 
vs. 19th Judicial District Court, Parish 
Krank Morey of St. Marvy, State of Louisiana. 
ZZ To the Honorable the Judge of said Court: 


The petition of Frank Morey, defendant, in said 
suit and plammtit? hy opposition therein. respectfully 
show - threat he Wilts acitizen of the State of Lousiana ‘uf thre 
date of the filing of the suit and service of process | herel 
upon him, and still is such citizen, and that the said 
John M. Lockhart, plaintiff. was at the date of filing 
such suit and still is an alien citizen of the Kingdom of 
(rreat Britain: that there is a controversy in said suit 
between VOU petitioner and the said John \l : Lockhart. 
and that the matter in dispute therein, exclusive of costs 
exceeds the sum of twenty-five handred dollars, and 
that vour petitioner desires to remove said suit to the 
(jreuit Court of the United States for the Fifth Judicial 
Cireuit and Eastern District of Louisiana. 

Wherefore, petitioner pravs acceptance of the surety 
upon the bond herewith filed, and that this suit be re- 
moved to said | “nited States Circuit Court. in accordance 
with the Aets of Congress in such cases made and pro- 
vided, and that further proceedings in this Court be 
staved. 

(Signed) FRANK Morey. 

The Court refuses the order of removal asked for in the 
above entitled case, for the following reasons: An ordet 
of seizure and sale ina proceeding via executiva on zg 
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mortgage Importing a confession of judgment is a judg- 
ment, and after its, rendition such a proceeding is 
hot removable from the State to the Federal (Court, 
and for the ftirther reason, that the Court thinks 
that the right to remove is personal to the non- 
resident defendant in this opposition—the order of re- 
moval herein asked for is hereby refused. 

Chambers this 26th day of April, A. D. 


a 
*- « 


Rendered 
ISS7. 
(Signed) <A. C. ALLEN, 
Judge of 19th Judicial District Court. 


John M. Lockhart 


VS. 


19th Judicial Distriet Court for the 
. Parish of St. Mary, 

Frank Morey. State of Louisiana. No. 8372 

Know all men by these presents, that Mr. F rank 
Morey iis principal, and Ben es More ‘V aus Sure ty, are held 
and firmly bound unto John MM. | jock lh: curt, his heirs, CA’C- 
cutors, administrators and assigns in the sum of five 
hundred dollars, for ithe payment whereof we bind our- 
selves, our heirs, exequtors and administrators firmly by 


t 
’ 


these presents. 

Whereas, the above bounden, Frank Morey, has this 
day filed a petition in said suit of John M. Lockhart 
versus Frank Morey, No. 8372 of the Docket of said 19th 
Judicial District Court for the Parish of St. Mary, State 
of Louisiana, pr: ving for the removal of said suit to the 
& ire uit Court of the United States for the Fifth Judicial 
Cireuit and Eastern District of Louisiana. 

Now the eondition of this bond is such, that if the 

above boundeh Frank Morey shall enter and file 
24 in the said Cireuit Court on the first dav of its 

next session Or term a COpPV of the record of said 
suit, and shall pay all costs that may be awarded against 
him by the said Cireuit Court, if it shall hold that said 
suit was wrongfully or improperly removed thereto, then 
this obligation to be void. otherwise to remain in full 
foree and virtue. 

Dated at Fr. anklin, St. Mary Parish, this 26th day of 
April, 1887. (Signed) Frank Morey, 
B. J. Morey. 
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State of Louisiana, ? 

Parish of St. Mary.§ 

| hereby certify that the foregoing I) pages contain ih 
true and correct transe ript of all }) Ape rs filed, proceedings 
had and evidence adduced in the suit wherein John M. 
Lockhart is plaintiff and Frank Morey is defendant, No. 
8372 of the Docket of the 19th Judicial District Court, 
in and for the Parish of St. Mary. 

[In evidence whereof, witness my hand and official seal 
this 26th day of April, A. » ISS, 


|SEAL| (Signed) ae oR: 
Clerk 19th Judicial District Court, St. Mary Parish, La. 
25) Ree ro Quasi Wrir oF SEIZURE AND SALE. 

entered and filed 5th Mav, 1887. 
John \| Lockhart No. 11.568. 
Vs. 7 LoS. Circuit Court, 

Frank More, Kastern Distriet of Loutsiana. 

Upon motion of Rouse & Grant, Solicitors for de- 
fendnt ho above named Case, suggesting that this Cause 
was removed from the 19th Judicial District Court, in 
and for the Parish of St Mary, in this State, into this 


Honorable Court ihe 26th day of April, 18387, at whieh 
time the delay allowed by law to the defendant to enjoin 
the issuance of the writ of seizure and sale, or to appeal 
from the order granting the same in said cause, had not 
expired, and upon further s uggesting that notwithstand- 
ing said removal of the cause to this Honorable Court, 
and that said District Court was thereby divested of 
jurisdiction thereof, and that the delay accorded to de- 
fendant as aforesaid had not expired, the clerk of said 
District Court issued a writ of seizure and sale, and by 
pretended authority of said writ the Sheriffot said Parish 
hath seized the plantation of sid defendant, deseribed 
in the record of this cause and advertised the same for 
sale. 

it Is ordered that sid plaintiff? l show Cause OFF Wedne ‘s- 
dav, the 11th dav of May, 1587, why said writ of seizure 
and sale shoul not be Cy Ule ashe d, and Si ali seizure re le ‘as sed, 
and said sale so advertised enjoined and prohibited. 


; 
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Reeeived May Oth, S87. and on the 7th May, ISS7, 
[served a true copy of the within rule on John M. Lock- 
hart, by handing same to him in person at his domieil, in 
the Parish of St. Mary, Louisiana, 87 miles from New Or- 
leans, and leaving same in his hands. 

(Signed) KR. B. PLEAsANTs, 
7 U.S. Marshal. 
Motion to Remanp. 
Kentered and filed 11th May, 1887. 
J. M. Loekhart , No. 11.568 
Vs. ‘United States Cireuit Court, Fifth 
Frank Morey. } Cireuit and Eastern District of La. 
()n motion of White X Saunders, Attornevs for J. M. 
Lockhart, plaintiff tn the above entitled and numbered 
suit, and on suggesting to the Court that the defendant 
herein has improperly offered to remove this case 
from the 19th Distriet Court. in and for the Parish 
of St. Mary, State of Louisiana, where it was commenced 
and is still pending, and that the said defendant is not 
entitled to remove-said case from said Court into this 
Court: 7 
lt is ordered that the said defendant, Frank Morey, 
show cause in this Court on Wednesday, the 11th 
2% day of May, ISS7. why this case should not be 
remanded to the said 19th Distriet Court, in and 
for the Parish of St. Mary, State of Louisiana. 


HEARING AND SupMisston TO Motion To REMAND. 
Extract from the Minute Book. \pril Term, 1887. 
NEW ORLEANS, Wednesday, Mav Ith, 1887. 

(Court met persuant to adjournment. 
Present: Honorable Edward C. Billings, District Judge. 
John \l. Lockhart } 
Vs. , 
Frank Morey. | 
This CAUSE came’ on to be heard (>?) the motion to 
remand here filed by the plaintilf, White X Saunders 
appearing for mover; Rouse & Grant for defendant; and 
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was argued by counsel for the respective parties and 
cubmitted—and the Court took time to consider. 


Rule to quash seizure and sale continued indefinitely. 


28 Extract from the Minute Book, April Term, 1887. 
New OrLeans, Wednesday, May 11th, 1887. 

Court met pursuant to adjournment. 

Present: Honorable Edward C. Billings, District Judge. 
John M. Lockhart 

ad - No. 11,068. 

Frank Morey. 

by agreement of unsel for both parties, with leave 
of the Court first had and obtained, defendant’s rule 
herein to quash the writ of seizure and sale herein and to 
release the seizure and the sale advertised, enjoined and 
prohibited, is continued indefinitely. 


Orpen To Remanp Rerusen. 
Extract from the Minute Book, April Term, 1887. 
NEW ORLEANS, Saturday, May 28th, 1887. 
(‘ourt met pursuant to adjournment. 
Present: Honorable Edward C. Billings, District 
Judge. 
29 John M. Loekhart | 
Vs. - No. 11,568. 
Frank Morey. \ 

This cause came on at this term to be heard on the 
motion of the plaintiff to remand said cause to the Ith 
Judicial District Court, in and for the Parish of St. 
Mary, State of Louisiana, whence it was removed to this 
Court, and was argued by counsel and submitted. On 
consideration whereof, it is ordered that said motion be 
refused. 


Morion vo Fix RuLe to Quasu. 
Entered and Filed May 28th, 1887. 


John M. Lockhart No. 11.568. 
VS. United States Cireuit Court. 
Frank Morey. astern District of Louisiana. 


Upon motion of Rouse & Grant, Solicitors for de- 
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fendant, it is ordered that the rule herein to quash the 
writ of seizure and syle, and enjoin the execution thereof, 
be assigned for hearing Tuesday, May 31st, 1887, and 
that plaintiff be notified, 


30) Norice or Tran. Issued May 28th, 1887. 
Crrecir Court or tuk Unrrep SraTes, 
For the Fifth Judieial Circuit and Eastern District of 
Louisiana. 
John M. Loekhart ) 
Vs. - No. 11,568. 

Frank Morey. 

Your are hereby notified that the rule to quash the 
writ of seizure and sale and enjoin the execution in this 
case Is assigned for trial for Thursday, the Sist day ot 
Mav, A.D. 1887, at: o'clock, A. M.y by order of Court. 

Witness mv hand and seal of the said Court, at New 
Orleans, this 28th dav of May, A. D. 1887. 

[SEAL | | (Signed) EL. R. Hunt, 

Clerk. 
by H. J. Carrer, 
? Dy. Clerk. 
To Messrs. White & ‘Saunders. Esqs.: 


Marsuan’s Rerury. 

Received May 28th, 1887, on the same day, month and 
vear, | served a true copy of within notice of trial on 
White & Saunders, by handing same to Mr. White in 
person, — (Signed) Rt. DB. PLeAsants, 

: U.S. Marshal. 
by TD). J. DELANY, 
Dy. Marshal. 


, 
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31 CONTINUANCE OF Rute tro Quasu, Ere. 
Extract from.the Minute Book, April Term, [88¢. 
New Orveans, Tuesday, May olst, 183¢. 

Court met pursuant to adjournment. 

Present: Honorable Edward C. Billings, District Judge. 
Johu M. Lockhart } 

Vs. “No. 11.568. 
Frank Morey = J 


oa Lockhart v. Morey 

by agreement of counsel for both parties, with leave 
of the Court first had and obtained, this cause goes over 
until to-morrow, at 11 A. M.,to be heard on the rule of the 
defendant to quash the writ of seizure and sale, and to 
enjoin the execution thereof. 

Mortox vor New Tran axnp Renearine or Morron To 

REMAND. 

Entered and filed Ist June, [SS7. 
No. T1068. 
Lo nited States (‘ireuit (Court, 
frank Morey astern Distriet of Louisiana. 
Qn motion of said J. M. Lockhart. plaintiff in 
2 above entitled and numbered suit, through White 
Aj Saul at iS. his aitorhneyv: 

And on sugeesting to the Court: That the decision 
and judgement of this Honorable Court on the motion 
herein biade to r mand thiis Case TO the State Cou 2 9 Hyon 
whichthe defendant herein hasattempted to remove itinto 
Court, was erroneous and contrary to law and was In 
conflict with the jurisprudence of the Supreme Court of 
the United States, as settled in the cases of Avng rs. Cor- 
nell. 106 t/. ». j). eh. cee lonisted States Vx. Pynen, /] 
War. pO. 

That in view -of the importance of the question. in- 
volved herein and the large interests that will be affected 
by the decision herein as determining the course and 
jurisdiction of this Court, not only in the instant case, 
but in other cases, it Is extremely desirable that said 
jurisdictional question should be more thoroughly 
presented ana rote 7 than has been done, 

l Is ordered thriat sald defendant. rank Morey, show 
CAUSE in this (Court. on Wednesday, June Ist. ISSa. at 1 | 
A. M., Why a new trial and rehearing of the motion herein 
made to remand should hot be biade. 

HEARING AND SUBMISSION OF Motion ror New TRIAL AND 
REHEARING OF THE Morion tro REMAND. 
extract from the Minute Book, April Term, 1887. 
3 NEW ORLEANS, Wednesday, June Ist, LS87. 
Court met pursuant to adjournment. 
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Present: Honorable Edward C. Billings, District Judge. 


John M. Lockhart 
Vs. No. 1LL568. 

Frank Morey. 

This cause came on this day to be heard on the plain- 
tiffs motion for new trial and rehearing of the motion 
to remand, White X Saunders appearing for plaimtill; 
Rouse & Grant for the defendant, and was argued by 
eounsel and submitted—when the Court 


took time to 
consider. 


CONTINUANCE OF RULE: TO Quasn Writ or SEIZURE AND 
SALE, 
Extract from the Minute Book, April Term, 1887. 
New Orveans, Wednesday, June Ist, 1887. 
Court met pursuant to adjournment. 
Present: Honorable:-kdward C. Billings, District Judge. 


John M. Lockhart ) 


Vs. a No. 11,568 
Frank Morey. J 
34 bv agreement of counsel for both parties, with 


the leave of the Court first had and obtained, this 
eause 1s eontinued until to-morrow, at Il A. M.. to be 
heard on the defendant's rule to quash the writ of seizure 
and sale and to enjoin the execution thereof, 


Motrion ror New Tran Fixep ror June 4. 
extract from the Minute Book, April Term, ISS;. 
New Orveans. Thursday. June 2d, 1887, 

(Court met pursuant to adjournment. 

Present: Honorable Edward ©. Billings, District Judge. 
John M. Lockhart ) 

Vs. * No. 11.568. 

Frank Morey. 

It is ordered by the Court that the plaintiff's motion 
fora new trial ana rehearing of the motion to remand 
in this cause be set: down for Saturday, June 4th, at 
ll a. m.. to be heard before their Honors the Cireuit and 
District Judges. 
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3 Orper—RvLeE TO Quasu—MAbDE ABSOLUTE. 
(ireuit Court of the United States, Eastern District 
of Loutsiana. 
Extract from the Minute Book, April Term, I88¢. 
New Orvceans, Thursday, June 2d, 1887. 
Court met pursuant to adjournment. 
Present: Honorable kKdward C. Billings, District Judge. 
John M. Lockhart | No. 11.568. 
et U.S. Cireuit Court, BE. D. La. 
The rule herein taken by the defendant Mav oth, 1887, 
to quash the writ of seizure and sale issued by the Clerk 
of the 19th Judicial Distriet Court, Parish of St. Mary, 
herein, and to release the seizure made by the Sheriff of 
said Parish, and to enjoin and to prohibit the sale there- 
under of the defendant's plantation, came on to be heard 
and was argued by counsel: whereupon, and upon con- 
sideration thereof, it was ordered, adjudged and decreed 
that said rule be made absolute, and that accordingly 
suid writ of seizure and sale be and the same is hereby 
qu ished: and it was further ordered that the 
ot Sheriff of said Parish do forthwith release the 
seizure of said plantation made by him under 
said writ, and that he refrain from further proceeding 
thereunder and from selling said plantation by pre- 
tended authority thereof: and it ts further ordered that 
sald John M. Lockhart be and he is hereby enjoined 
and prohibited from taking or causing to be taken any 
further proceedings under said writ. 
(Clerk's Office: 
| certify the foregoing to be a true copy from the 
original record in this office. 
Witness, my hand and seal of said Court, at the City 
of New Orleans, this 5d dav of June, 1887. 
[SEAL | (Signed) E. R. Hunt, 
Clerk. 
MARSHALS RETURN. 
Received June 3d, 1887, and on the same dav, month 
and year, | served true copies of within restraining order 
on John M. Lockhart, by handing same to him in person, 
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in the Citv of New Orleans; Sheriff of Parish of St. Mary, 
by handing same to him (Mar. Frere) in person, in the 
Parish of St. Marv, La. 105 miles from New Orleans. 
(Signed) i. B. PLeasants, 
co. # B1. 
by Dan A. Rose, 
Dv. U.S. Marshal. 


37 HeARING AND SUBMISSION OF PLAINTIFF'S Morion 
ror New TRiat. 
extracts from the Minute Book, April Term, 1887. 
NEW ORLEANS, Saturday, June 4th, 1887. 
Court met pursuant to adjournment, 
Present: Tlonorable Don A. Pardee, Cireuit Judge; 
edward C. Billings, District Judge. 
John M. Lockhart 
Vs. ) No. 11 .oG8., 
Frank Morey. «J 
This Catise Came ob to bie at sure before the (‘ireuit and 
District Judges on the plaintiffs motion for a new trial 
ania rehearmme of the bation tod Veedveycayy herein. Present: 
White & Saunders for phontuff: Rouse & Grant for the 
defendant: and was argued by counsel for the parties 
respectively and submitted—and the Court took time to 
COnSTAeGE, 
Rene ror ConrEeEMPT. 
Keotered anc tiled June loth, PSS7. 
John M. Loekhart ) No, 11,568. 


VS. . LS. Circuit Court. 
Frank Morey. | astern District of La. 
3 Upon motion of Rouse & Grant, Soheitors for 
the defendant. sugeesting that A. Gi. Frere, Sheriff 
of the Parish of St. Marv. Louisiana. was served wit] rn 
COP. vy of the « rder ¢ rf this Lloner le €"o it. pac > 
Instant, quashing the writ of seizure and sale ee by 


the Cle k of the 19th Judicial District Court. enpolning 
and prohibiting further proceedings under said writ; and 
commanding him to release, and said plaimtith to Cause 
to be released, the seizure of the defendant’s plantation 
thereunder, and that said plaintiff was also duly served 
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with a eopy of said order; and upon further suggesting 
that said Sheriff has refused to release said plantation 
from seizure, and is incited to such disobedience of the 
order of this Honorable Court by said plaintiff. and that 
said Sheriff and said Lockhart are acting in defiance and 
contempt of this Honorable Court, it is ordered that said 
A. G. Frere and said John M. Lockhart do appear before 
this Honorable Court, Saturday, the I8th day of June, 
Issi, at I] o clock A. M.. and show cause, if any they 
can, Why they should not be punished for such contempt 
ana disobedience ot the mandates oft thus Llonorable 
(‘ourt. 
VEArsSHAL Ss RETURN. 

Received June [6th, 1887, on the 17th dav of June, 
ISS;. | served ad true COPY ot the Within order on A. Gr. 
Frere, at Franklin, Louisiana, 105 miles from New Or- 
leans, bv handing the same to him in person Sallne dav. 
Serve] J. M. Lockhart at Jeannerette, La.,85 miles from 
New Orleans, by handing the same to him in person. 

(Signed) Rh. B. PLEASANTS, 
LoS. Marshal, Eastern District of Louisiana. 
by Daw A. Roser, 
Dv. U.S. Marshal. 
30) CERTIFICATE OF DIVIston or Oprxnron ON Movrion To 
ReMAND. 
Kntered and Filed 16th June, L887. 
Jobn M. Lockhart No. 11563. 
| Cireuit Court of the United States | 
| for the Fifth Cireuit and 

Frank Morey. J Eastern District of Louisiana. 

This ease was brought in a State Court, viz., in the 
District Court for St. Mary Parish, State of Louisiana. 
The plaintiff is a citizen of Great Britain, and the de- 
fendant is a citizen and resident of the State of Louisiana. 

The said defendant petitioned the said State Court to 
remove said suit into this Court. but the said State Court 
refused to grant the removal. Thereupon the said de- 
fendant obtained and filed in this Court a certified cOpV 
of the proceedings in said suit in said State Court. Then 
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the said plaintiff in said suit moved, immediately after 
the filing of said transcript in this Court, to remand said 
suit from this Court into the said Court of the State of 
Louisiana in which it was instituted. 

Said motion to remand came up for hearing, and 
was tried and argued in this Court before Honorable 
Don A. Pardee, Cireuit Judge for the Fifth Cireuit Court 
of the United States, and Honorable Edward C. Bil- 
lings, District Judge for District Court of the United 
States, for the astern District of Louisiana, Ol} June, 

4th, 1887. 
Ht) And on the trial of said motion to remand it 

was contended on behalf of said J. M. Lockhart, 
plaintiff in said suit, and moving to remand the same; 
that under the Act of Congress of March Sd, 1887, 
relative to the jurisdiction of the Courts of the United 
States and the removal of cases, it was not competent 
lor said Frank Morey, defendant in said suit, and a 
resident and citizen of the State of Louisiana, to remove 
suid suit from the suid Court of the State of Louisiana 
init »this Court. And On) behalf of said Frank Morey it 
was contended, that he was entitled to remove said suit 
under the Act of (Congress of Mareh a t ISi., relative 
to the qurisdiction of the Courts of the United States 
and the removal of cases, and to this contention on be- 
half of said Frank Morey. defendant, seeking to remove, 
it was replied that the said Act of Congress of Mareh 
ISie, Wiis superseded ania re] ealed by, ana bv the eftleet 
of. the said Act of (Congress of March 3d. 1SS¢%. 

The question Which thus arose Ot} the motion to re- 
mand and was presented for the decision of this Court, 
Was this, viz.. ‘ean a defendant being a resident and 
citizen of the State in whose Court he is sued by an 
alien, said suit having been instituted and begun on 
April Ist. ISS7, remove said suit from said State Court 
into the Cireuit Court of the United states for the district 
embracing the said State Court, the said removal being 
demanded solely on the ground that the plaintiff in said 
suit is an alien, and the defendant therein a citizen of 
the State wherein the suit is brought?” 

This question having been fully argued before the said 
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Judges hereinabove named, and the said Judges 
| having disagreed and being opposed in opinion as 

to the proper decision of said question, one of said 
Judges holding that the defendant in the case stated was 
entitled to remove, and the other Judge holding that he 
Was not entitled to remove, the point on which they dis- 
wereed anid re opposed 11) opinion Is hereby stated by the 
said two Judges during the same term, at the request of 
the said I. Morey, defendant: the sid point of ditlerence 
being iis follows, viz: 

Whether in a suit instituted and begun In a State 
Court on April Ist. S87, and since the passage of the 
aforesaid Act of Congress of Mareh 3d, ISS87. relative 
to the yurisdict) noof the Courts of the United States and 
removal of causes, the defendant in said suit heme il 
citizen and resident of the State wherein Said suit is in- 
stituted, is entitled to remove said suit into the proper 
Cireuit Court of the United States. on the sole eround 
that the plaintiff in said suit is an alien? 

Consequently the said Judges hereby state said question’ 
anid COrtty the salthe, anid direct that the certificate 
hereot be entered of record, 

(Signed) [eon A. PARDER, 
Cireuit Judee. 
Epwarp C. BILLiNnas, 

District Judge. 
And whereas. when such a differenee occurs. the Act 
of Congress provides that the opinion of the pre- 
{? siding Justice shall prevail and be considered the 
opinion of the Court for the time being (Revised 

Statutes, S. Gol). |). il4: 8B. Ga. |). LTS). 

Now, therefore. purstiahnt to thrat requirement the afore- 
said Circuit Judge, as presiding Judge, proceeds to state 
that he is of the Oplhion, as follows, viz: 

That the defendant. in the case above stated. is not 
entitled to remove from the State Court to the Circuit 
Court of the United States. 

And accordingly that the motion herein made to re- 
mand should be granted, and this case be remanded into 
the said State Court in which it was instituted. 

(Signed) Down A. Parner, Cireuit Judge. 


* 
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JUDGMENT. 
Extract from the Judgment Book. 
ireuit Court of the United States, Fifth Circuit and 
Eastern District’of Louisiana. April Term, 1887. 
New Orveans, Thursday, June 16th, 1887 
(Court met pursuant to adjournment 
Present: Honorable Don A. Pardee, Cireuit Judge. 
Edward C. Billings, District Judge. 
3} J. M. Lockhart ) 
va. , 7 No. LL.5638. 
Frank Morey. J 


This enuse came on at this term to be heard before 


their Honors the Cireuit and Distriet Judges. on the 


argued by counsel... 
ordered, adjudged ‘and decreed that this cause be re- 


motion of the plaiatitl to remand said cause to the State 
Court, whence it was removed 


to thi = Court ana Was 
(On consideration whereof. it is now 


manded to the State Court, whence it was removed to 
this Court. and that the defendant Pav the costs. 
Judgement rendered June 16th, 1887 
Judement signed June [7th, ISS7. 
(Siened) Epwarp C. BILLInGs, 
Judge. 
Morion AND OrbDER FOR APPEAL. 
entered ana filed June l7th. ISS. 


John Mi. Lockhart No. L1.oGS. 
\ 


Vs. ) U.S. Cireuit Court. 
rank Morey. - J Eastern District of La. 
Upon motion of Rouse & Grant, Solicitors for 
14 Frank Morey, suggesting that he believes there is 


error to his. prejudice in the final degree made in 
above named cause, the 16th day of June, 1857, and 
signed the lvth dav of June, S87, and that he desires to 
appeal therefrom‘ to the Supreme Court of the United 
States: it is md red that an apped | from said decree be 
and the same 1 chereby ore anted to said Morey, returnh- 
ible to said Sealine Court, the second Monday of 
October next, sail appeal to operate 
upon his giving bond with solvent surety, in the sum of 
six hundred and ,twenty dollars, and conditioned as the 


as a supersedeas 


‘ 
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law directs; and it is further ordered, that during the 
pendeney of said appeal the injunction heretofore granted 
in said cause shall remain in full foree and effect the 
same as if said decree had not been made. 


SrrpuLatiox. Filed 17th June, [8s7. 


J. M. Lockhart } No. LL 6s. 
Vs. LS. Cireuit Court, 
Frank Morey. Eastern District of Louisiana 
Whereas, an appeal has this dav been granted from 
the decree herein rendered, returnable to the Supreme 


Court the second Monday of October next; it is agreed 
that the parties to said cause will submit the same to 
said Court at it next term, upon briefs, under 
4.) the provisions of the 20th Rule of said Court. 
(Signed) Rouse & GRANT, 
Solicitors for Morey. 
\Nswer To RULE rFoR CONTEMPT. 
Filed Tsth June. [SS7. 


J. M. Lockhart No. 11,568. 
\s, | Circuit Court of the United States, 
rank Morey. for Eastern District of La. 


Now into this Court come Alexander G. Frere and J. 
M. Lockhart, and in answer to the rule for contempt on 
them taken herein, Sav: 

That respondents did not intend to act in contempt 
and defianee of the order and authority of this Court, 
but respondents were informed by their legal advisers, 
and believe that the jurisdiction of this Court had 
ceased and the injunction herein issued had fallen. 

That respondents desire to purge themselves of con- 
tempt, and to say that they do now and will hereafter 
comply with the terms of the order and mjunetion which 
they are charged with violating, but without prejudice 
to the assertion of their rights and to the insistance upon 

their objection to the jurisdiction of this Honorable 
46 Court in any proper proceeding. Your respondents 
in submitting to the authority and promising obe- 
dience to this Court, in no manner waiving, but still in- 
sisting on their exceptions to the jurisdiction of this 
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Court, to be determined in proper proceedings; but will 

hot pending the determination of said exceptions violate 

out of Court anv order of this Hlonorable Court. 
Wherefore, humbly submitting themselves as above 

stated, respondents pray that the rule herein against 

them be discharged. 

(Signed) Joun M. LockHarr. 

A. G. FRERE. 


Subseribed and ‘sworn to ) 
before me this 18th June. 1887.4 
: (Signed) TT. MeC. Hyman, 
Comnir U, S. Cireuit Court, Kk. D. of La. 


Reie ror Coxnrempr DiscHarcen. 
Extract from the Minute Book, April Term, 188¢. 
NEW ORLEANS, Saturday, June ISth, 1387. 

(Court met pursusnt to ndjourniment. 

Present: Honorable Edward C. Billings, District Judge. 
ee John M. Loekhart 

vs. : , 
Frank Morey. } 

The rule for contempt herein taken on the 16th instant 
against John M. Lockhart and A. G. Frere, sheriff of 
the Parish of St. Mary, Louisiana, came on this day to 
be heard. 

Present: Rouse & Grant for mover. 

White & Saunders; Foster & Mentz, for respondents. 
Whereupon the said respondents filed their sworn retarn 
to the court. After hearing counsel, the respondent, A. 
(i. Frere, sheriff as foresaid, agreed in Oper court to re- 
lease the seizure inade by him, anid to withdraw the 
keeper placed thereon, and thereupon the eourt ordered, 
that upon the payment of the costs-of this Rule by re- 
spondents, the Rule be discharged—with leave to the de- 
fendant to renew iis Rule. 

Boxnp ror AppkAL. Filed June 29, 188%. 
UNITED STATES OF AMERICA: 

Know all men by these presents, that we, Frank Morey 

as principal, and William Kern and William Grant, as 
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in 


sureties, are held and firmly bound jointly and sev- 
47 erally unto John M. Lockhart in the sum of six 

hundred and twenty dollars lawful money of the 
United States of f Aine Te: to be paid to the Si ald John MM. 
: cclileael Adaladiien easehenn.dabaiiiedabianas anid: 
for which payment well and truly to be made we bind 
ourselves, and each of us by himself, and each of our 
heirs, executors and administrators, firmly by these pres- 
ents: Sealed with our seals and dated the seventeenth 
day of June in the year of our Lord eighteen hundred 
anid elghtv-seven. 

Whereas, the said Frank Morey has this day taken an 
appeal to the Supreme Court of the United States from 
and to reverse the decree rendered on the sixteenth day 
of June, I887, by the Circuit Court of the United States 
for the Fifth Cireuit holding sessions in and for the East- 
ern Distriet of Louisiana. in the suit of John M. Lockhart 

Frank Morey, No. 11,568 of the docket thereof. and 
signed the 17th day of June, 1SS7. 

Now the condition of the above obligation is, that if 
this il hove bounde ‘hh 2 Ms ank More a shi: il] prose cul » his said 
appeal to effect, and shall answer all damages a costs 
if he shall fail to make good his plea, then this obligation 
shall be void, otherwise to remain in full foree and 
virtue. 


Signed, ealed and delivered in the presence of : 
(Signed) FRANK Morey, [L.s. 
By Rouse & Grant, his Attys. [L.s. 
(Signed) Wa. Kern, [L.s. 
WinniamM Grant, [L.s.| 


Bond accepted. 
(Signed) Don. A. Parner, Judge. 
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Uxirep STATES OF AMERICA. 
CIRCUIT COURT OF THE UNITED STATES, 
Fifth Cireuit and Eastern Distriet of Louisiana. 


Clerk's Office: 

|. Eowarp KR. Henr, Clerk of the Cireuit Court of 
the United States, for the Fifth Circuit and Eastern Dis- 
trict of Louisiana, Do Hereby Certify, That the forego- 
ing forty-seven pages, including page- 465, contain and 
form a full, complete, true and perfect transeript of the 
Reeord and Proceedings had, together with all the evi- 
denee rddueed ot) thie trial of the Case of John Ml. Loek- 
hart vs. Frank Morey. No. 11,568 of the Docket of the 
=aid Court. . 

Wetuess my hand and the seal of said Court, at the City 
of New Orleans, this fifth day of October, A. D., 1887. 

| SEAL | : m. Be. ue, 
Clerk. 

1, Enwarp (©. Bintinas, United States Judge for the 
astern District of Louisiana, do certify, that Edward 
R. Hunt, whose name is signed to the above certificate 
as Clerk of the Circuit Court of the United States for 
the Fifth Cireuit and Eastern District of Loutsiana, was, 
at the time of signing said certificate, and is now the 
Clerk of said Court: That said certificate is in due 
form of law, and tliat full faith and credit are due to his 
official attestations as such Clerk. 

Given under my:hand, at the City of New Orleans, in 
said District, this fifth dav of October, A. D., 1887. 


EDWARD ©. BILLINGS, 
Judge ° 
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SUPREME GOURT OF THE UNITED STATES. 


» No. — 


OcroBEeR TERM, 1887. 


FRANK MOREY, Appeuant, 
VETSUS 
JOHN M. LOCKHART, Appe.Lere 


Brief on Behalf of Appellant, upon the Motion to Dis- 
miss or Affirm. 


J. D. ROUSE, 
WM. GRANT, 
Attorneys for Appellant. 


&. GRAHAM & SON, PRINTERS, 101 GRAVIER ST., N. O. 


SUPREME GOURT OF THE UNITED STATES. 


No. 


OcTrosBer TERM, 1887. 


FRANK MOREY, Appre.canrt, 
versus 


JOHN M. LOCKHART, Apre.uee 


Brief on Behalf of Appellant, upon the Motion to Dis- 


miss or Affirm. 


I. 

OF THE MOTION TO DISMISS. 
This case comes before this court upon a division 
of opinion, duly certified under the provisions of sec- 
con 652, R.S., an appeal having been taken from a 
final decree in the cause, under section 693, R. S. The 
latter section expressly confers jurisdiction upon this 
court to review “ any final judgment or decree in any 
civil suit or proceeding before a Circuit Court,” under 

the circumstances named in the statute. 
It is an advisory jurisdiction, and prior to the act of 
June 1, 1872 (17 statute, 196), was exercised only by 


9 
answering the question certified. The determination 
of the question certified did not affect the right to 
bring up the whole case after it was terminated in the 
court below. Daniels vs. Railroad Co., 3 Wall. 255; 
Ward et al. vs. Chambexslain et al., 2 Black 435; United 
States vs. Bailey, 6 Pet. 267. 

Under the act of April 29, 1802 (2 statute, 159), 
the cause might proceed in the Circuit Court after the 
division arose and the question was certified, without 
awaiting a decision thereof, provided further proceed- 
ings could be had without prejudice to the merits. 

The question was to be stated and certified only 
upon “ the request of either party or their counsel.” 
But the act of 1872 postponed the certificate until a 
final judgment, decree or order is entered in the suit, 
and makes it mandatory upon the judges then to cer- 
tify any question upon which they differed in opin- 
ion, Which might have been reviewed under the act of 
1802. 

All such cases may now be removed to this court 
by writ of error or appeal, according to the nature of 
the case. ‘This is the only material change from 
the original law.” Dow vs. Johnson, 100 U.S. 164. 

In that case it was held, as it often had been be- 
fore, that the jurisdiction to auswer the question cer- 
tified was not dependent upon the amount in dispute, 
as in other cases, but was conferred in all cases with- 
out regard thereto. This decision was aftirmed in 
Waterville vs. Van Slyke, 116 U. 8. 699. 

‘The purpose of the act of 1802 was to further the 
ends of justice by providing for a decision of a ques- 
tion arising in the progress of a trial, upon which the 
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judges disagreed. The judges might be equally 
learned in the law, and the opinion of neither was al- 
lowed to prevail. 

“The defect. consisted in the delays it created by 
frequently suspending proceedings in the midst of a 
trial. To obviate this defect the first section of the 
act of June, 1872, was passed. requiring the case to 
proceed, notwithstanding the division, the opinion of 
the presiding justice to prevail for the time being.” 
Dow vs. Johnson, supra. 

Prior to the act of 1872 the opinion of the presid- 
ing justice did not “prevail for the time being,” nor 
until concurred in by this court. Neither under that 
act does it prevail beyond the time allowed to the 
party cast to remove the case to this court, with su- 
persedeas, after final judgment or decree. The pro- 
vision does not create any presumption that the opinion 
of the presiding justice is correct, and that of the ju- 
nior judge incorrect, but, from the necessities of the 
case, gives the opinion of the senior judge precedence 
until this court shall determine the point. The pro- 
vision for review of the question by this court is 
founded upon the theory that the superior judge may 
err in his opinion, and that no man should be finally 
cast in his suit where two learned judges disagree if he 
shall see fit to appeal to the umpire, which this court 
is constituted by this act. In Dow vs. Johnson, supra, 
this court reversed the judgment rendered in accord- 
ance with the opinion of the presiding judge. Hence 
the justice of the rulings of this court, that in such 
cases the right of review is given by the statute in all 
cases, and that the restrictions upon the jurisdiction of 
this court in other cases are inapplicable. 
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While the judgment denying the jurisdiction of the 
Cireuit Court is final for the purposes of appeal, yet, 
because of the difference of opinion between the 
judges, it is provisional, and after appeal so remains 
until this court answers the question certified. 

The jurisdiction to decide in such cases was not con- 
ferred by section 5 of theact of March 3, 1875; that 
act simply authorized appeals and writs of error in the 
cases specified, where no division of opinion existed. 
The repeal of that provision by the act of March 3, 
1887, did not affect the jurisdiction to answer questions 
certified. Prohibiting the allowance of an appeal or 
writ of error from the decision of a Circuit Court, re- 
manding a cause to the State court, whence removed, 
does not relieve the judges of the circuit from the duty 
imposed upon them by the act of 1872, of certifying 
the tact of a division of opinion between them upon 
any question arising in the cause, as well as the ques- 
tion upon which they were so divided. Neither does 
it take away from this court jurisdiction to determine 
such questions. ‘lo so hold would be to limit the juris- 
diction of this court by implication from a statute which, 
both in its title and in its body, is declared to be an 
amendment of the act of March 8, 1875, determining 
the jurisdiction of the Circuit Courts, ete. We submit 
that the jurisdiction of this court can neither rest upon 
nor be taken away by implication. 

All that portion of section 2 of the act of March 8, 
1887, printed in italics in appendix to 120 U. 8. Rep., 
pp. 790 and 791, relates to the removal of suits be- 
cause of local prejudice. It provides first for the re- 
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hy 
moval, when it shall be made to appear fo the Circuit 
Court that, from prejudice or local influence, the ap- 
plicant for removal will not be able to obtain justice 
in the State courts. Having referred application for 
removal upon this ground, subsesequent to the pass- 
age of the act, to the Cireuit Court, the section then 
requires that court to determine the existence of the 
prejudice in cases already removed upon the affidavit 
of the party filed in the State court, whether such suit 
be already pending in the Circuit Court or be thereaf- 
ter entered therein. If, upon the examination of said 
Circuit Court into the truth of said aftidavit and the 
erounds thereof, it does not appear to the satisfaction 
of that court that the party will not be able to obtain 


justice in the State court, it shall cause the same to be 


remanded thereto. Having ordered the cause to be 
remanded because improperly removed, the statute 
wisely provides that such order shall be immediately 
carried into execution, and no appeal or writ of error 
from such decision allowed. ‘This provision relates ex- 
clusively to the case in hand, by the legislator—a case 
improperly removed. ‘The removal was effected under 
the former law in such cases, by making and filing the 
requisite affidavit and bond. ‘The falsity of the affida- 
vit being established, the jurisdiction was obtained by 
fraud, the cause was improperly removed, and the law 
authorized the court to restore the case to the court 
which had been imposed upon. Oftentimes such ap- 
plications are made for delay ; hence, the propriety of 
immediately executing the order remanding the case. 


The motion to dismiss should be denied. 
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judges, it is provisional, and after appeal so remains 
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ferred by section 5 of theact of March 3, 1875; that 
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imposed upon them by the act of 1872, of certifying 
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any question arising in the cause, as well as the ques- 
tion upon which they were so divided. Neither does 
it take away from this court jurisdiction to determine 
such questions. ‘To so hold would be to limit the juris- 
diction of this court by implication from a statute which, 
both in its title and in its body, is declared to be an 
amendment of the act of March 3, 1875, determining 
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All that portion of section 2 of the act of March 38, 
1887, printed in italics in appendix to 120 U.S. Rep., 
pp. 790 and 791, relates to the removal of suits be- 
cause of local prejudice. It provides first for the re- 
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requires that court to determine the existence of the 
prejudice in cases already removed upon the affidavit 
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ter entered therein. If, upon the examination of said 
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erounds thereof, it does not appear to the satisfaction 
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remanded thereto. Having ordered the cause to be 
remanded because improperly removed, the statute 
wisely provides that such order shall be immediately 
carried into execution, and no appeal or writ of error 
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clusively to the case in hand, by the legislator—a case 
improperly removed. ‘The removal was effected under 
the former law in such cases, by making and filing the 
requisite affidavit and bond. ‘The falsity of the affida- 
vit being established, the jurisdiction was obtained by 
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which had been imposed upon. Oftentimes such ap- 
plications are made for delay ; hence, the propriety of 
immediately executing the order remanding the case. 


‘The motion to dismiss should be denied. 
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OF THE MOTION TO AFFIRM. 

This case was removed into the Circuit Court, under 
the provisions of section 2 of the act of Mareh 3, 1875. 

The judges were divided in opinion whether such a 
suit could be removed since the passage of the act of 
March 3, 1887. ‘The latter act declares in its title that 
it is amendatory of the act of 1875. ‘The first and 
third sections of the last named act are amended by 
the substitution of the new act, declaring that these sec- 
tions are ‘ hereby amended so as to read as follows.” 

The second section of the act of 1875 is not men- 
tioned or included in the repealing clauses, unless by 
implication. The sixth section of the act of 1887 ex- 
pressly repeals the last paragraph of section 5 of the 
act of 1875 and section 640 of the Revised Statutes. It 
also provides that ‘all laws and parts of laws in con- 
flict with the provisions of this act be and the same are 
hereby repealed.” } 

The same repeal provision is found in section 10 of 
the act of 1875, and its effect was considered by the 
court in Hess vs. Reynolds, 113 U.S. 73. Mr. Justice 
Miller then said: ‘‘ This implies very strongly that there 
may be acts on the same subject which are not re- 
pealed.”’ 

It is contended by mover that the same section of 
the act of 1875 is repealed in all of its parts by the 
act of 1887, because it makes provision for the remov- 
al of certain specified causes, thereby regulating the 
whole subject of removal and repealing all prior laws 
on the subject by implication. 

The argument is, that though, under the act of 1875, 
a suit wherein an alien was plaintiff and a citizen of the 
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State was defendant might have been removed, it can- 
not be removed since the act of 1887, because not 
specially provided for therein. 

Hess vs. Reynolds, supra, is a complete answer to 
this proposition. 

So, in Venable vs. Richards, 105 U.S. 636, it was 
contended that the act of 1875 repealed section 643 of 
the Revised Statutes. But this court said that the act 
of 1875, “neither in terms nor by necessary implica- 
cation, abrogated previous laws providing for the re- 
moval of causes from the State courts. It repeals 
only such acts and parts of acts as are in conflict there- 
with.” 

And in this connection we call attention to the act of 
1875, which, by its title and in its form, would appear 
to be an original act, covering the whole ground of ju- 
risdiction. The act of 1887, however, merely purports 
to be an amendment of it, and repeals only so much of 
the original as conflicts with its express provisions. 

‘It, by any reasonable construction, the two  stat- 
utes can stand together, they must so stand. If har- 
mony is impossible, and only in that event, the former 
law is repealed in part or wholly, as the case may be.” 
State vs. Stoll, 17 Wall. 425. 

The second section of the act of 1875 authorizes the 
removal of cases in which there is a controversy be- 
tween an alien and a citizen of a State, or in which 
there is a controversy between citizens of the same 
State claiming lands under grants of different States. 
The amendatory act of 1887 omits these classes of 
suits, but does not expressly exclude them from the 
right of removal, nor should it be held to exclude them 
by intendment, 
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The whole purpose of the amendment was to restrict 
the right of removal in the cases mentioned, and not to 
abrogate existing provisions of the law relating to 
others not specified. 

If the intention had been to substitute a new set of 
laws, as contended for, congress would have repealed 
the old asa whole, and not such parts only as were 
inconsistent. 

The debates in congress show that the act of 1887 
was passed as an amendment to the act of 1875, to 
correct certain alleged abuses which had grown up un- 
der it. ‘This intent is also shown by the act itself, 
which throughout merely purports to be an amend- 
ment of the old one. 

It seems clear in principle that an amendatory act 
sannot be considered a substitute for the one amended, 
except so far as it makes some new provision in lieu 
of the old ones, necessarily excluding them, or unless 
the former Jaw is expressly repealed. 

If a suit involving a controversy between a citizen 
of a State and a foreign State had been mentioned in. 
the act of 1887, and some enactment made touching 
its removal, the provision of the old act relating thereto 
would have been necessarily repealed by implication. 
But the act is silent as to such a case, and being silent, 
is not inconsistent with the act of 1875 granting a right 
of removal. 

The motion to afhirm, for these reasons, should be 


denied. 


Respecttully submitted, 
J. D. ROUSE, 
WM. GRANT, 
Attorneys for Appellant, 
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The whole purpose of the amendment was to restrict 
the right of removal in the cases mentioned, and not to 
abrogate existing provisions of the law relating to 
others not specified. 

lf the intention had been to substitute a new set of 
laws, as contended for, congress would have repealed 
the old as a whole, and not such parts only as were 
consistent. 

The debates im CONGTESS show that the act of 18S7 
Wiis passed as an amendment to the aet of 1875, to 
correct certain alleged abuses which had grown up un- 
der it. ‘This intent is also shown by the act itself, 
which throughout merely purports to be an amend- 
ment of the old one. 

It seems clear in principle that an amendatory act 
cannot he considered cl substitute tor the one amended, 
except sO far as 11 makes Some LeW provision in lieu 
of the old ones, necessarily excluding them, or unless 
the former law is expressly repealed. 

lf a suit involving a controversy between a citizen 
of a State and a foreign State had been mentioned in 
the act of 1887, and some enactment made touching 
its removal, the provision of the old act relating thereto 
would have been necessarily repealed by implication. 
But the act is silent as to such a ease, and being silent, 
is not Inconsistent with the act ot 1875 granting a rielht 
of removal. 

The motion LO affirm, tor these reasons, should he 
denied. 

Respectiully submitted, 
J. D. ROUSE, 
WM. GRANT, 


Attorneys for Appellant. 
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STATEMENT OF CASE. 

J. M. Lockhart, a citizen of Great Britain, brought suit in the 
State District Court of St. Mary Parish, Louisiana, to foreclose, 
by executory process, a mertgage which he held on property of 
Frank Morey, a citizen and resident of Louisiana. 

This suit in the State Court was instituted after the passage of 
the Judiciary Act of March 3d, 1887. 

The defendant, Morey, petitioned the State Court to remove 
the case into the United States Circuit Court. The petition was 
denied. Thereupon Morey had a transcript prepared and filed 
in the Circuit Court, in which he also applied for an injunction 
restraining Lockhart from further proceeding in the State Court. 

Lockhart at once moved to remand the case from the Federal 
Court to the State Court. This motion was first heard by the 
District Judge, who ruled that it should be denied. An applica- 
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tion for a rehearing of the motion to remand was then made and 
argued before the Circuit and District Judges sitting together. 
The result was a division of opinion. The Cireuit Judge held 
that the case was not transferable and should have been re- 
manded. The District Judge adhered to his opinion that the Cir- 
cult Court had jurisdiction under the Act of 1875, which he con- 
sidered was not repealed or modified, in respect to the parties 
entitled to remove, by the Act of 1887. 

Such division existing, the opinion of the Circuit Judge be- 
came, of course, the judgment of the Court. The case, there- 
fore, now stands in the lower court as on a judgment ordering 
the case to be remanded to the State Court. From this judg- 
ment the original defendant, Morey, has appealed to this Court 
by writ of error. 

IT. 
“TATEMENT OF DIvISION oF OPINION. 


No. 11.568. 
Cireuit Court of the United States for the 
5th Cireuit and Eastern Dist. of Louisiana. 


J. M. LocKnMART. 


) 
yeransn \ 
FRANK Morey. } 

“This case was brought in a State Court, viz., in the District 
Court for St. Mary Parish, State of Louisiana. The plaintiff is 
a citizen of Great Britain, and the defendant is a citizen and 
resident of the State of Louisiana. 

“The defendant petitioned the said State Court to remove said 
suit into this Court, but the said State Court refused to grant the 
removal. Thereupon, the said defendant obtained and filed in 
this Court a certified copy of the proceedings in said suit in 
said State Court. Then the said plaintiff in said suit moved, 
immediately after the filing of said transcript in this Court, to 
remand said suit from this Court into the said Court of the 
State of Louisiana in which it was instituted. 

“Said motion to remand came up for hearing, and was tried 


and argued in this Court before Honorable Don A. Pardee, Cir- 
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cuit Judge for the Fifth Circuit Court of the United States, and 
Honorable Edward C. Billings, District Judge for District Court 
of the United States for the Eastern District of Louisiana, in 
June, 1887. 

“And on the trial of said motion to remand it was contended on 
behalf of said J. M. Lockhart, plaintiff in said suit, and moving 
to remand the same, that under the Act of Congress of March, 
1887, relative to the jurisdiction of the Courts of the United 
States and the removal of cases, it was not competent for said 
Frank Morey, defendant in said suit,and a resident and a 
citizen of the State of Louisiana, to remove said suit from the 
said Court of the State of Louisiana into this Court. And on 
behalf of said Frank Morey, it was contended that he was en- 
titled to remove said swit under the Act of Congress of March, 
1875, relative to the jurisdiction of the Courts of the United 
States and the removal of cases. And to this contention on 
behalf of said Frank Morey, defendant seeking to remove, it 
was replied that the said Act of Congress of March, 1875, was 
superseded and repealed by, and by the eflect of the said Act of 
Congress of March, 1887. 

“The question which thus arose on the motion to remand and 
was presented for the decision of this Court, was this, viz: ‘Can 
a defendant, being a resident and citizen of the State in whose 
Court he is sued by an alien, said suit having been instituted 
and begun on — 1887, remove said suit from said State-Court into 
the Circuit Court of the United States for the district embracing 
the said State Court, the said removal being demanded solely on 
the ground, that the plaintiff in said suit is an alien, and the 
defendant therein a citizen of the State wherein the suit is 
brought?’ 

“This question having been fully argued before the said Judges 


hereinabove named, and the said Judges having disagreed and 
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being opposed in opinion as to the proper decision of said ques- 
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tion, one of the Judges holding that the defendant in the case 
stated was entitled to remove, and the other Judge that he was 
not entitled to remove, the point on which they disagree and are 
opposed in opinion is hereby stated by the said two Judges, 
during the same term, at the request of the said F. Morey, de- 
fendant; the said point of difference being as follows, viz: 
‘Whether in a suit instituted and begun in a State Court in 1887, 
and since the passage of the aforesaid Act of Congress of March, 
1887, relative to the jurisdiction of the Courts of the United 
States and removal of cases, the defendant in said suit being 
a citizen and resident of the State wherein said suit is instituted, 
is entitled to remove said suit into the proper Circuit Court of 
the United States, on the sole ground that the plaintiff in said 
suit is an alien?’ 

“Consequently, the said Judges hereby state said question 
and certify the same, and direct that the certificate hereof be 
entered of record. 

(Signed) Don A. PARDER, 
E. C. BILLinGs. 


“And whereas, when such a difference occurs, the Act of Con- 
gress provides that the opinion of the presiding justice shall 
prevail and be considered the opinion of the Court for the time 
being (Rev. Stat. § 650, p. 117; § 652, p. 118). 

“Now, therefore, pursuant to that requirement, the aforesaid Cir- 
cuit Judge, as presiding Judge, proceeds to state that he is of 
the opinion, as follows, viz: 

“The defendant, in the case above stated, is not entitled to re- 


move from the State Court to the Circuit Court of the United 


States ; and accordingly that the motion herein to remand should 


» 
be granted, and this case be remanded into the said State Court 


in which it is instituted.” 
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(11. 
Motion To Dismiss. 

The appellee files a printed copy of the record in this Court 
and moves to dismiss the appeal on the following grounds, viz: 

That under the express terms of the Judiciary Act of March 3d, 
1ISS7, this Court 18 without jurisdiction fo revue Te La any form of (p- 
} Lheate proceedings, a judgment of al Cireuil Clourt re manding (L CA&E 
from such Court to the State Courtin which it o: iqginated, 

The Constitution ordains that “ the Supreme Court shall have 
appellate jurisdiction, both as to law and fact, with such exceptions 
and under sich regulations asthe Congress shall make. “Under 
the power thus expressly vested in it, Congress has seen fit to 
enact in the Judiciary Act of March 35d, 1887, that the Supreme 
Court shall have no appellate jurisdiction to review the decision 
of a Circuit Court ordering the remand of a case to a State 
Court. 

“Wherever any cause shall be removed from any State 
Court into any Circuit Court of the United States, and 
the Circuit Court shall decide that the cause was improperly 
removed, and order the same to be remanded to the State Court 
from whence it came, such remand shall be immediately carried 
into execution, and no appeal or writ of error from the decision of 
the Curcuit C'ourt so remanding such CLUS shall he allowed.” 

The provision just cited is broad, emphatic and unexcepting 
in its terms. Every known form of appellate relief is by name 
denied, No distinetion, guoad the right of appeal, is made or 
intimated in respect to the form of the decision or the manner 
in which it is reached. When the question has been presented 
and decided, that decision is in all cases to be final and unap- 
pealable. The Statute does not distinguish and provide that 
the decision shall be unappealable when pronounced by a single 
Judge, but shall, on the other hand, be appealable if two Judges 


sit together and there is a division of opinion between them. 
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This distinction is not found in the words of the law; on the 
contrary, all decisions on this particular matter are without any 
exception or reservation placed in one and the same category. 
As the law itself does not give one class of decisions on this 
point a different character and different consequences from other 
classes of decision on the same point, it follows they must all be 
treated alike. Ubi lex non distinzit, ibi non distinguet judes. 

Then, by what process of reasoning did the learned Judge a quo 
reach the conclusion that a writ of error lies in this case? 

teferring to § 650 of the Revised Statutes, it will be seen that it 
is there provided, that, when two Judges sit together in the Cir- 
cuit Court, and cannot agree, then “the opinion of the presiding 
Justice or Judge shall prevail, and be considered the opinion of the 
Court for the time be ing.” Now, the Judge ad quo considered that 
the words “ fur the time being” indicated that Congress intended 
that this judgment should always be provisional only in its 
character and always subject to appeal. Even conceding that 
the Act of 1872, now embodied in § 650, did thus intend, still it 
is clear that the entire matter remained subject to subsequent 
congressional regulation and modification. The Act of 1872 was 


not irrepealable. And we submit, that if it originally had the 


sense in which it was taken by the Judge a quo, then to that 


extent it has been repealed by its conflict with the Judiciary Act 
of 1887. For the latter Act, in its regulation of a particular 
class of decisions, denies in all cases the right of appeal from 
the decision of the lower court, without any distinction as to 
the constitution of that Court at the time the decision was 
rendered. It was the plain intent of Congress that in these 
cases there should be no appeal. The Act of 1887 is, therefore, 
an express regulation of a particular subject matter. It repeals 
by implication all former regulations which bear upon that 
matter in such ‘manner that either the subsequent regulation 
must be restricted in its effect, or the former regulations must be 
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restricted in their effect. Either, then, the Act of ISS7 is limited 
and overruled by § 650, as understood by the Judge a quo, or § 650, 
in that sense, is limited and overruled by the Act of 1887. For 
the Act of 1887 denied the right of appeal from decisions on mo- 
tions to remand in al/ cases, without specifying or excepting any ; 
$650, as understood, would grant the right of appeal in all 
cases, not only from decisions on motions to remand, but from 
decisions on all questions whatever that can be presented in the 
Circuit Court. The earlier law is supposed to regulate the right 
of appeal when two Judges sit together and differ in opinion. 
The later law in direct and unequivocal terms regulates the 
right of appeal in a particular class of cases, without any refer- 
ence whatever to the constitution of the Court when rendering 
its decision. If the earlier law is to continue to have the sense 
attributed to it, then the later law is less broad in its effect than 
its terms imply ; it will be modified and narrowed by a prior law. 
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Now, when one of two laws must suffer a restriction from the 
other, we submit that the later in date will prevail. We, 
therefore, contend that the Act of 1887 is to be enforced just as 
it is written, by denying the right of appeal in all cases on 
motions to remand. 

Before leaving this branch of the case, we would suggest that 
the words “for the time being” do not in fact have the sense at- 
tributed to them by the Judge a quo. They were, we submit, 
used with reference to interlocutory opinions, pronounced during 
the trial of a case. 

We submit, therefore, that this appeal should be dismissed, 
on the ground that this Court is without jurisdiction to entertain 


it under the express terms of the Act of 1557. 
ay 
MoTIoN TO AFFIRM. 


Should this Court hold that it has jurisdiction to entertain the 
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appeal, then we move that it affirm the judgment appealed from, 
on the ground that it is obviously correct, and necessitated by 
decisions of this Court. 

The Act of 1887 gives the right to remove in cases not federal 
to defendants be ing non-residents of that State; i. e.. of the State 
in which the suit is brought. 

Now, Mr. Morey was and is both a citizen and a resident of 
Louisiana. And no federal question is stated or involved in the 
case. It isclear, then, that under the Act of 1887, Mr. Morey has 
io right to remove. But it is contended that the Act of 1875 is 
not, on this point, repealed by the Act of 1887. 

This contention is based on what we consider is a misappre- 
hehsion of the principles of interpretation announced in the case 
of Hess v3. Reynolds, 1132 U. 8S. 78. That case, together with the 
case of King rs. Cornell, 106 UU. S. 895, indeed settle this matter in 
the opposite sense to that for which our Opponents contend. A 
brief review of the cases and of the statutes under which they 
were decided will show this. 

Just prior to 1875, the law regulating the matter of removuais 
was contained in the three paragraphs of § 639 of the Revised 
Statutes of the United States. 

The first of these paragraphs regulated the removal of entire 
controversies. It conferred the right to remove on the defendant 
being an alien or citizen of a State other than that in which the 
suit was brought. 

The second paragraph regulated the removal of separable con- 
troversies. It conferred the right to remove on the defendant 
being an alien or citizen of a State other than that in which the 
suit was brought. 

The third paragraph regulated the removal of cases arising 
under the local prejudice Act of 1S67. 

Such was the law when the jurisdiction and removal Act of 


1875 was passed. 
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The second section of this Act contains two sentences or clauses 
relative to the subject of removal. 

The first of these clauses relates to the removal of entire con- 
troversies. It confers the right to remove on both plaintiff and 
defendant in any case commenced in a State court, whereof the 
Circuit Court might have had original jurisdiction. 

The second clause relates to the removal of separable contro- 
versies. In this case the right to remove is conferred upon citi- 
zens, and no mention is made of aliens, either as having or as 
not having the right to remove a separable controversy. 

The Act of 1875 contains no clause regulating or referring to 
the removal of cases uader the local prejudice Act. 

Comparing §$ 639 and the Act of 1875, we see: 

lst. That each contains a provision relative to the removal of 
entire controversies. 

Yd. ‘That each contains a provision relative to the removal of 
separabl controversies. 

sd. That the earlier law (§ 639) contains a provision relative 
to the removal of cases under the local prejudice Act, while the 
latter law (Act of 1875) contains no such provision. 

Now, the repealing clause of Act of 1875 1s as follows: 

“ That all Aets and parts of Acts in conflict with the provisions 
of this Act are hereby repealed.” 

The Supreme Court of the United States has been called upon 
in two cases to decide on the effect of this repealing clause, and 
to determine the extent to which the Act of 1875 repeals § 639. 

The first case was that of Aing vs. Cornell, 106 U. S. 395. 
King, an alien, was sued with citizens of the same State as the 
plaintiff. The controversy was separable as to King, and ‘he 
desired to remove it into the Federal Court. Now, alien defend- 
ants had the rights to remove separable controversies under 


§ 639. But under the Act of 1875, aliens are neither mentioned 
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as having or as not having the right; only citizens are spoken of 


in connection with the removal of separable controversies. 

It was argued in that case, just as it is now argued in this, 
that there was no inconsistency between the former law and tle 
later. The former might stand, it was urged, without prejudice 


to the later. For the former mentioned two classes of persons 


as entitled to the right to remove, while the later only mentioned 
one, but did not exclude the other, nor limit the right to remove 
to the one class mentioned. And the former law was declared Lu 
be repealed only in so far as inconsistent with the later. 

But the suprem Court refused to adopt this view. Thev held 


that the provision of the later law was a regulation of the same 


thing that was regulated by the former law. 

The decision in King vs. Cornell may be briefly stated thus : 

Where two laws of diflerent dates contain regulations of the . 
same matter, viz., the removal of entire and separable controver- 
sles, the regulation in the later law supersedes and tacitly re- 
peals the regulation in the earlier law. This repeal does not 
result from any actual or CL pre ssed conflict between the provisions + 
of the two laws. It results from the presumption that the Legis- 
lature did hot intend to have two diffe rent sets of regulations for the 
same matter, Under this presumption, the continued existence 
of the prior re oulations is in conflict with the l gislative will. The 
establishment of the new and express regulation on the particular 
matter covered by the Act, implies the intention to do away with 
and abolish the regulation that had previously existed as to such 
matter. 

Observe: The Court is determining the effect of a set of 4 
etpressed regulations of a given matter on another set of expressed , 
regulations of the same matter in a former Statute. The later 
Statute does not, in connection with this matter, mention the 
earlier. It would, moreover, be possible to maintain and enforce ' 


the provisions of both Statutes, without detriment to either. But q 


1] 


the Court holds that the establishment of the later set of Crpress 
provisions ipso facto repeals the earlier set on the same matter. 
Express mention of or reference to the earlier set is not required. 
Neither is it necessary that the earlier set should be in actual 
conflict with or repugnant to the later set. Whether mentioned 
or not, whether repugnant or not, the earlier set is abolished by 
the later set. The same space cannot be occupied by two things 
at once. The same object of judicial regulation is not, in the 
absence of a distinct and unmistakable expression of legislative 
Intent to that effect, subjected to two different erpress sets of 
regulations. This is the general rule of construction. And the 
Supreme Court of the United States has, in this case of King US, 
Cornell, declared that it obtains in relation to two different sets 
of express regulations of the matter of removing cases from State 
to Federal Courts. The later express set of regulations of this 
matter super edes the earlier express set. 

But, it is urged, the subsequent case ITess rs. Reynolds, 113 
(’ S. 78, is in conflict with the decision in Avng vs. Cornell. 

An examination of the two cases shows that they in no man- 
ner conflict. 

As we have seen, the Act of 1875 contained no regulation or 
even mention of the the matter of removing cases under the local 
prejudice Act. Art. 639, on the other hand, did contain an elabo- 
rate and minute regulation of this matter. 

The question in the Fess rs. Ri ynolds case, then, was, did the 
absence of legislation in the later Act impliedly repeal the express 
legislation in the former Act? The Court held that such implied 
repeal did not ensue. 

It is obvious that this case diflers tofo coelo from the Aing va, 
Cornell case. 

In the King rs. Cornell case, the Court determines the effect of 
a subsequent express regulation on a prior express regulation. 


¢ , 
And they hyld that the subsequent express repeals the prior 
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express, because the subsequent must be taken to have been in- 
tended as a substitute for the prior. . 

In the J7ess vs. Reynolds case, the Court determines the eflect 
of the absence of subsequent express regulation on a prior express 
regulation. Under the very terms of the repealing clause, such 
omission of subsequent regulation could affect prior regulations 
only where there is in some manner an gnconsistency in the 
former and the later law. And so the Su} fme Court hold. 

In the first case, the Court considers, wih reference to their 


effect on each other, two different sets of regulations, each exist- 


ing by express enactment, and both relating to the same subject 
matter. , . 


In the second case, the Court considers the existence of regula- 
tions in an earlier Statute with reference to their non-existence 
in a later Statute. 

In the first case, the Court compares and fvasons on tie affirma- 
five facts, existing in two different Statutes, 

In the second case, the Court compares and reason on an 
affirmative foct existing in one State, and the non-existence of that 
fact in a later Act. ' 

This comparison of the two cases show$ that there is no con- 
flict between them, because thev were on different states of fuets. 
Each case is authority in the appropriate &tate of facts and law. 

Nor is it lightly to be assumed that intso important a matter 
the Supreme Court would have, without be ing aware of the fact, 
contradicted itself in the short space bf three vears. The 
presumption rather is that its two utte rankes consist. And this 
presumption is raised to a moral certainty when we find the 
Court which pronounced the two decisipns citing them after- 
wards in the same line, each as authority for the point settled by 
it, and apparently without the remotest suspicion that any in- 
terpretation could even suggest an incongistency between them. 
R. R. Co vs. Bates, 119 U. S. 467. , 


t 


i 


13 


We assume, then, that there is no conflict between the cases, 
and that King rs. Cornell furnishes the rule whereby to determine 
the effect of a subsequent express regulation on a prior express 
regulation, whereas. Hess rez. Reynolds determines the effect of 
subsequent non-regulation on prior express regulation 

Let us next compare the Statute of 1887 with the Statute of 
1875 and with Art. 639 of the Revised Statutes of 1873. 

Art. 639 contained an express regulation of the removal of 
entire and separable controversies. 

The Act of 1875, in Section 2, also contained an express regu- 
lation of the-same matter, but made no reference to or mention 
of the prior law. 

It is held ih Aing vs. Cornell, that the mere fact that there is an 
express regulation of the same matter in the Act of 1875, repeals 
the prior express regulation of that matter in Art. 639, although 
that Article was not referred to and might have been enforced 
without conflfeting with the Act of 1875. 

Now the Act of 1887 contains an express regulation of pre- 
cisely the same matter which was formerly regulated by Art. 
659 and then-:by the Act of 1875. It is as complete a regulation 
as is containéd in either of the former Statutes. Jt does not, per- 
haps, as the Statute stands, refer to the pre-existing regulation in 
the Act of 1875. 

Then, why®does not the rule announced in King vs. Cornell, 
in relation to Art. 639 and the Act of 1875, equally apply in 
relation to Act of 1875 and the Act of 18587? 

How can the Act of 1875 tacitly repeal Art. 639, and yet not 
be itself tacitiy repealed by the Act of 1887? 

The same reasoning which led the Supreme Court to hold that 
the Act of 1875 tacitly superseded and repealed Art. 639, in re- 
spect to the removal of entire and separable controversies, compels 
us to conclude that the Act of 1887 in like manner tacitly su- 


peredes and repeals the Act of 1875 on these same points. For 
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the Act of 1887 contains an express regulatior of these matters, 
which is later in date than that contained #: the Act of 1875, 
just as that contained in the Act of 1870 bvas later than that 
contained in Art. 639. And the principle dnnounced in King 
vs. Cornell is that the later supersedes the forther. 

Hence, we submit that the sole question 3 ‘nvolved in this ap- 

al is clearly, unmistakably determined by the settled jurispru- 
odie of this Court in the construction of forte r Statutes on the 
same subject. Even if the appeal should %e entertained, the 
judgment appealed from should, therefore, be summarily 
affirmed. ! 

In conclusion, we would say, that the construction which 
would render an elaborate and carefully frfmed Statute useless 
and unmeaning has every presumption against its correctness. 
Where the intention of Congress is cfear. and unquestionable, 
the construction which would defeat that intention and even 
reverse it, is one which the Courts should urfder no circumstances 
accept. And that it was the intention of Congress in the Act of 
1887 to restrict the right of removal to non-resident defendants, 
is too clear to require argument or to admif of a doubt. 

We submit, therefore, that the decision 6f the lower court was 
obviously correct, and should be affirméd, if this Court holds 
that it has jurisdiction to entertain this appeal. 

fespectfully submittqd, 
Att EUGENE p. SAUNDERS, 

LU sMactg §¥ iD. WHITE, 

Attornéys for J. M. Lockhart. 
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the Act of 1887 contains an express regulationfof these matters, 
which is later in date than that contained if the Act of 1875, 
just as that contained in the Act of 1875 was later than that 
contained in Art. 639. And the principle aynounced In Aiuy 


rs. Cornell is that the later supersedes the fornger. 


Hence, we submit that the sole question involved in this ap- 
rly, unmistakably determined by the settled jurispru- 
rt in the construction of former Statutes on the 


the appeal should fe entertained, the 


same subject. Even if t 

judgment appealed from should, therefote, be summarily 
. 1 ® 

affirmed. . 


In conclusion, we would say, that the ¢onstruction which 


would render an elaborate and carefully fraMed Statute useless 
‘ ' 
and unmeaning has every presumption agginst its correctness. 
: . :' .. : 
Where the intention of Congress is clear 4nd unquestionable, 


; ; 
wh aa 
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the eonstruction which would defeat that intention and even 


‘ 


reverse it, isone which the Courts should unger no circumstances 


: 
accept. And that it was the intention of Cobgress in the Act of 
ISS7 to restrict the right of removal to nonfresident defendants, 
is too clear to require argument or to admitrof a doubt. 

We submit. therefore, that the decision of the lower court was 
obviously correct, and should be affirmell, if this Court holds 


that it has jurisdiction to entertain this apbeal. 


Respectfully submitted, 
EUGENE It. SAUNDERS, 
Y E§ D. WHITE, 
Attorne®s for J. M. Lockhart. 


e 
° 
: 
¢ 
q 
6 
‘ 

’ 
f 
’ 


TRANSCRIPT OF RECORD. 


SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 18556. 


, No. 1308. 576 


HENRY 8S. GILSON, PLAINTIFF IN ERROR, 
; 
US. 
THE TOWN OF DAYTON. 


. 
-_ 


IN ERROR TO .THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE NORTHERN DISTRICT OF ILLINOIS. 


— een coe 2 -eamne — pe a nN -_——. 


FILED DECEMBER 11, 1886. 


“a oo “eo ae mee = - * ee CW. wete* § & ee Gm. Be) oe CP Se OO Om - Oe 2 C®. ~cm>. We 6 © ieee 66 we a 


as i a 


Pod 


: 
. 


4 


rr) ae 


ete titat, ety ly En ar 7 


or 


| 
{ 


SUPREME COURT OF THE UNITED STATES. 
oe TERM, is=s<45. 


No. 1308. 


o 


HENRY §. GILSON, PLAINTIFF IN ERROR, 
US. 


TEE TOWN OF DAYTON. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE YORTHERN DISTRICT OF ILLINOIS. 
° 


INDEX, 


Original. Print. 
CRNGIER wwoces cence: cones on cnes secu enaumepens tens seesend ] l 
Precipe ------------ -- 4 ------ situs ainiedin adeianiaiiiil dik cic deitieg einen wei wi 2 l 
I I  : ssinvemsis tiie imei eiaatiich tia i 2 l 
I a ieaisies: i ti cline adie ous l 


—amaee eee «n= —<<« nee ee , 


Summons. ...... 10 5 


i i ae li a i a a 12 5 
I sacs us sxsesnity ‘caine ila wk esate dalle ails ec iia al as is ci al 3 6 


SE Ch IEEE GE GIO veer ccnicidideksestncen ied anid ec nein anne 14 6 

i 16 7 

Te I oo eninicienes ececses ani tian oi ih nla ei _ 17 7 

Citation iniink ticenen ciacest setiiiae iecakediadliei ts tin cndeben anton 19 8 
: 


JUDD & DETWEILER, PRINTERS, WASHINGTON. 


eee 


ee ee ee ees 


te = Ge & ~~ —-~—- - + ° 22. & oe . we © @ee~ & +> ~~. —-— ae + e- ~*~ . . —* >- o-*+ @* a ee o> ~ Gee e 


é 
i & HENRY S. GILSON VS. THE TOWN OF DAYTON. 1 


] Pleas in the cireuit court of the United States for the 

1k northera district of Illinois, held at the United States court- 
’ rooms In the city of Chicago, in the district aforesaid, before the 

Hon. Henry W- Blodgett, district judge of the United States for said 

> northern district of Illinois, on Monday, the twenty-second day of 
November, in the adjourned October term of said court, in the year 

hs | of our Lord ong thousand eight hundred and eighty-six, and of our 

"el Independence tge one hundred and eleventh year. 

yy“ WM. H. BRADLEY, Clerk. 

NorRTHERN Disrerict oF ILLINoTs, 8s: 

Hinxny S. Grrson vs. Tue Town or Dayroy. 

Assumpsit. 


Be it remembered that on the twenty-fourth day of September, 


Y 1SS6, Cane the plaintiff, by his attorneys, and filed in the ofhice of 
} the clerk of the @rcuit court of the United States for the northern 
- district of Illinois, at Chicago, in said district, his precipe for il writ 
4 


of summons, and also at the same time filed his bond for costs in 


é. said above-entitled Cause, which sald preci pe and bond ure respect- 
ct ively in the words and figures following, to wit: 
* 2 ’ Precipe. 
Circuit Court United States of America, Northern District of Ilinois. 
x December Term, A. D. 1886. 
: Henry 8. Grrson vs. Toe Town or Dayton. 
| Inpassumpsit. Damages, $15,000. 
ai a , ; : 
> The clerk will issue summons in the above-entitled cause, directed 
to the marshal of said district to execute, returnable to December 
a term of said court. 
! Springfield, Sept. 22nd, 1886. 
q SANDERS & HAYNES, 
™ ; Plaintiff's Attorneys. 
F Endorsed: Filed Sept. 24, A. D. 1886. Wm. H. Bradley, elerk. 
‘ Bond for Costs. 
} NORTHERN District OF ILLINOIS, ss: 
' 


Circuit Court United: States of America. December Term, A. D. 
. LSS6. 
Ilixry §. Giison, of New Hampshire, 
: Us, 


Pure Town or Dayton. 


‘ . neo 
In assumpsit. Damages, $15,000. 


We do hereby enter ourselves security for costs in this 

o cause, and acknowledge ourselves bound to pay or cause to 

he paid all costs which may accrue in this action, either to 
1—1508 » 


Rear rR tome soemeeN ng 
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the opposite party or to any of the officers of this court, in purst- 
ance of the laws of this State and oi the United States. 
; Dated this 22nd day of September, 1586, 


SANDERS & HAYNES. 


Endorsed: Filed Sept. 24, A. D. 1886. Win. H. Bradley, clerk. 


On the same day, to wit,on the twenty-fourth day of Septem- 
ber, 1886, came the plaintiff, by his attorneys, and filed in- said 
clerk’s oftice his declaration in said entitled cause, which said decla- 
ration is in the words and figures following, to wit:, 

Declaration. 
In the Cireuit Court of the United States, Northern District of 
Illinois. December Term, A. D. 1886. 
Llenry S. Ginson, Plaintiff, 
Us. 
Tur Town or Dayron, Defendant. ' 
Assumpsit. Damages, $15,000. 


The plaintiff in this suit, Henry S. Gilsonga resident and 


4 citizen of the State of New Hampshire, by Sanders and 
Haynes, his attorneys, complains of the Town of Dayton, a ’ 
municipal corporation organized and existing under and by virtue 
of the laws of the State of Illinois, a resident and citizen of the 7 

northern district thereof and defendant in this suit, of a plea of 

trespass on the case on promises. : 

For that whereas the said defendant heretofore, to wit, on the first 
day of May, A. D. 1869, by Henry Curven, supervisor, and Wm. D. 
Brown, town clerk, at, to-wit, the district last aforgsaid, made and } 
executed its, to wit, three certain bonds, numbers 2, 3, and 7, com- . 
monly called railway aid bonds, each for the sum f one thousand L 

dollars, bearing date the day and year last aforesaid, with interest 

at the rate of ten per centum per annum, payable hnnually on the 
~ 


first day of July in each year, payable to the Ottawa, Oswego & 
Fox River Valley Railroad Company, or bearer, at the Fourth Na- 
tional Bank in the city of New York, and then and there delivered 
said bonds to the Ottawa, Oswego and Fox River Valley Railroad 
Company, which said bonds are exact copies of each other, except 
as to times when due and numbers of bonds written thereon. bond 
number 2 being due in four years, number 3 in five vears, and 
number 7 in eight years from the Ist day of July, A. D. 1869. and 
bond number 2 of said issue is in the words and figures following, 
to wit: | | 
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5 No. 2. $1,000. 
Unirep Srates of America, State of Illinois. 
y (Vignett-.) 
Town of Dayton Ten Per Cent. Bond. 
[In red ink:] One thousand dollars. 


The ‘Town of Dayton, in the county of La Salle, State of Illinois, 
acknowledges itself indebted in the sum of one thousand dollars, 
lawful money of the United States of America, which sum the said 
Town of Dayton promises to pay to the Ottawa, Oswego and Fox 
River Valley Railroad Company, or to the bearer hereof, at the Fourth 
National Bank in the city of New York four years from the first day 
of July, A. D. 1869, with interest from the first day of July, A. D. 1869, 
at the rate of ter: per cent. per annum, payable annually at said 
bank upon the p@esentation and delivery of the several coupons 
hereto annexed as they respectively become due, and to the pay- 
ment of said principal and interest in the manner aforesaid, the 
fuith and revenue of said town is hereby irrevocably pledged. 

This bond is one of a series of 12 bonds, bearing even date here- 
with, each for the sum of one thousand dollars, numbered from one 
to twelve, inclusive, and is issued in pursuance of an election or 
special town meeting held in said town on the seventeenth day of 
April, A. D.1869, under and by virtue ofa certain act of the Legislature 
of the State Illinots, approved lebruary Sth, 1857, entitled “An act 

authorizing certain cities, counties, Incorporated towns, and 
) townships do subscribe to the stock of certain railroads,” the 

said act having special reference to the said Ottawa, Oswego 
and Fox River Valley Railroad Company, at which election or 
special town meeting a majority of the legal voters participating at 
the same voted “gor subscription ” to the capital stock of the Ottawa, 
Oswego and Fox River Valley Railroad Company in the sum of 
$12,000.00 and to issue the bonds of said town therefor, and the said 
election or special town meeting was by the proper authorities then 
and there declargd duly carried “ For subscription,” previous appli- 
cation in writing of fiftv legal voters of said town for such an elee- 
tion or special t@ivn meeting specifying the amount to be subseribed 
and the conditions of such subseription having been made Lo the 
clerk of said towk, and the said town clerk having called said elee- 
tion or special town meeting in accordance therewith, and having 
given due notice of the time and place of holding the same, as re- 
quired by law and the act aforesaid. 

In witness whereof the supervisor and town clerk of said town 
have nereunto set their hands and seals this first day of May, A. D, 
LS6D. 


[ Stamp. ] 


WM. D. BROWN, _ [seat.] 
Town Clerk. 
HENRY CURYEN, [seaz.] 


a 
Supe rvisor. 
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On the back of this bond is [the] following endorsement: 


7 Avupiror’s Orrice, ILLINots, 
SPRINGFIELD, Nov. 10th, 1569. 
I, Charles E. Lippincott, auditor of public accounts of the State of 
Iliinois, do hereby certify that the within bond has been registered 
in this office this day, pursuant to the provisions of an act entitled 
“An act to fund and provide for paying the railroad debts of counties, 
townships, cities, and towns,” in force April 16, 1569. 
In testimony whereof I have hereunto subscribed my name and 
affixed the seal of my office the day and year aforesaid. 
[ SEAL. | C. E. LIPPINCOTT, 
Auditor P. A. 


And plaintiff avers that said bonds were each of them duly reg- 
istered in the office of the auditor of public accounts of the State of 
Illinois on the tenth day of November, A. D. 1869, as certified to 
by said auditor on the back of said bonds. 

And plaintiff avers that said bonds were executed and issued by 
said town of Dayton in pursuance of an election duly called and 
held in compliance of law in said town of Dayton prior to the adop- 
tion of the present constitution of the State of IJllinois, at whieh 
election a majority voting were in favor of the issuing of said bonds. 

And plaintiff avers that there are attached to bond number 

seven of said issue three coupons or interest warrants, each 
§ for the sum of $100, and each representing one year’s in- 

terest due on bond; said coupons are serially numbered 6, 
7, & 8, and due July 1, 1875, to July 1, ’77, inclusive, and are exact 
copies of each other, except as to serial number and time when due, 
and coupon serial No. 6, due July Ist, 1875, isin the words and figures 
following, to wit: 

(. 
Town of Dayton, $100. Interest warrant No. 7. 


The Town of Dayton, State of Illinois, will pay to bearer on the 
Ist day of July, A. D. 1875, one hundred dollars at the Fourth 
Natienal Bank in the city of New York, being one vear’s interest 
on the bond numbered above. 

H. CURYEN, Supervisor. 
WM. D. BROWN, Town Clerk. 


And plaintiff further avers that he purchased the above-men- 
tioned bonds & coupons in the usual course of commercial business 
for an investment, paying therefor a good and valuable considera- 
tion long before the same were due and payable, and without any 
notice of any claimed defect or irregularity in their issue or want 
of power to issue them, relying: upon the faithful action of the town 
and State officials in their issue and registration, and upon all laws 
and judicial decisions in existence at the time they were voted and 
issued for their validity, and especially upon the act of March 6, 1867, 
found in vol. 1, page 866, Private Laws of Illinois of 1867. 
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9 By reason whereof and by force of the statute in such case 

made and provided the said defendant became liable to pay 
the said plaintiff the said sum of money in the said bonds & coupons 
specified and interest thereon according to the tenor and effeet of 
the said bonds & coupons, and, being so liable, the said defendant, 
In consideration thereof, afterwards, to wit, on the same day and 
year and at the place aforesaid, undertook and faithfully promised 
the said plaintiff well and truly to pay to the said plaintiff the 
sums of money in the said bonds and coupons specified according 
to the tenor and effect of the said bonds & coupons as aforesaid. 

SANDERS & HAYNES, 
kor Plaintiff. 
Endorsed: Filed Sept. 24, 1886. Wm. H. Bradley. clerk. 


10 On the same day, to wit, on the twenty-fourth day of Sep- 

tember, 1886, there issued out of said clerk’s office a writ of 
summons In said entitled cause, which said writ, together with the 
return of the marshal endorsed thereon, is in the words and figures 
following, to wit: 


Summons. 
NORTHERN Disrricr or ILLINOIs, 8s: 
Cireuit Court of the United States of Ameriea. 


The United States of America to the Marshal of the Northern Dis- 
trict of Illinois, Greeting: 

We command yeu to summon the Town of Dayton, if found in 
your distriet, to be and appear before our judges of our circuit court 
of the United States for the northern district of Illinois on the first 
day of the next term thereof, to be holden at Chicago, in the distriet 
aforesaid, on the first Monday of October next, to answer unto Henry 
S. Gilson of a plea of trespass on the case upon promises, to his dam- 
age, as is alleged, of fifteen thousand dollars, and have you then and 
there this writ. 

Witness the Hon. Morrison R. Waite, Chief Justice of the Supreme 
Court of the United States of America, at Chicago aforesaid, this 24th 

day of September, in the year of our Lord one thousand eight 


1] hundred and eighty-six, and of our Independence the 111th 
year. 
[ SEAL. | WM. H. BRADLEY, Clerk 


Marshal’s Return. 


| have duly served the within writ by reading the same to Basil 
Crreen ( (supervisor of said town of Dayton), lth his presence and hear- 
ing, and also by personally delivering to him a true copy thereof 
the 28th day of Se ptember, A. D. 1886. 
FRED’K H. MARSH, 
.S. Marshal, 
By W. H. DUTCHER, Deputy. 


Endorsed: Filed Sept. 30, A. D. 1886. Wm. H. Bradley, clerk. 
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12 Afterwards, to wit, on the twenty-first day of October, 1586, 

came the defendant, by its attorney, and filed in said clerk’s 
oflice its demurrer to the declaration in said entitled cause, which 
said demurrer is in the words and figures following, to wit : 


De neurrer. 
NORTHERN District or ILLINOIS, 88 : 
Circuit Court of the United States. October Term, A. D. 1586. 
Henry 8. Gitson vs. Tue Town or Dayton. 


Now comes the said defendant, The Town of Dayton, by G. 3. 
Kidredge, lts attorney, and defends, etc., and says that the first count 
of the said plaintiff's declaration and the matters and things therein 
contained are insufficient in law to be answered unto; wherefore the 
sald defendant prays judgment, ete 
THE TOWN OF DAYTON, 
By GS. ELDERIDGE, 
Its Attorney. 


Endorsed: Filed Oct. 21st, 1886. Wm. H. Bradley, clerk. 


15 Afterwards, to wit, on the twenty-second day of November, 
In the adjourned October term of said court, 1886, in the rec- 

ord of the proceedings thereof in said entitled cause, before Hon. 

Henry W. Blodgett, district judge, is the following entry, to wit: 


Judgment. 
Henry S. Ginson vs. Tore Town or Dayron. 
Assumpsit. 


Now comes the parties, by their respective attorneys, and now 
comes on to be heard the demurrer of the defendant to the declara- 
tion filed herein, and, after hearing the arguments of the counsel, the 
court, being now fully advised upon said demurrer, sustains the 
same, 

It is thereupon considered and adjudged by the court that 
judgment upon said demurrer be, and the-same is hereby, entered 


q against said plaintiff and in favor of said defendant, and that this 
a cause be dismissed at the costs of the plaintiff, and that execution 
issue therefor. 


14 Afterwards, to wit, on the twenty-sixth day of November, 
ISS6, there was filed in said clerk’s otlice a bond in said 
entitled cause, which said bond is in the words and figures follow- 
ing, to wit: 
Bond. 


Know all men by these presents that we, Henry 8. Gilson, of 
Milford, New Hampshire, and George A. Sanders, R. W. Haynes, 
and Frank W. Tracy, of Springfield, Illinois, are held and firmly 


tw 


HENRY §. GILSON VS. THE TOWN OF DAYTON. 


bound unto The Town of Dayton in the penal sum of five hundred 
dollars, lawful money of the United States; for the payment of which, 
well and truly to be made, we bind ourselves, jointly, severally, and 
firmly, by these presents. , 

Witness our hands and seals this 24th day of November, A. D. 
1886. 

The condition of the above obligation is such that whereas the 
said Town of Dayton did, on the 22d day of November, A. D. 1886, 
in the cireuit court of the United States for the northern district of 
Illinois, and of the October term thereof, recover a judgment against 
the above-bounden Henry 8. Gilson for costs on demurrer to the 
declaration of said Henry S. Gilson, from which said judgment said 
Henry 8. Gilson has prayed and obtained a writ of error to the 
Supreme Court of the United States: 

Now, ‘therefore, if the said Henry 8. Gilson shall prosecute his 

writ of error to effect and, if he fail to make his plea good, 
15 shall answer all damages and costs, then the above obligation 
to be void; otherwise to remain In full force and effect. 
HENRY S. GILSON, 
By GEORGE A. SANDERS, — [seat.] 
[lis Altorney. 
GEORGE A. SANDERS. [seat. 
RALPH W. HAYNES. [seat] 
FRANK W. TRACY. | SEAL. | 


Approved, to act as supersedeas. 


H. W. BLODGETT, Judge. 
Endorsed: Filed Nov. 26, 1886. Wm. H. Bradley, clerk. 


16 Nortuern Disrrict or ILLINOo!Is, 8s: 

[, William, H. Bradley, clerk of the cireuit court of the United 
States for said northern district of Illinois, do hereby certify the 
above and foregoing LO be u true and complete transeript ot the 
record of all the proceedings had in sald court in the cause wherein 
Hlenry S. Gilson is the plaintiff and The Town of Dayton is the de- 
fendant, as the same appear- from the files and records of said court 
now remaining in my eustody and control. 

In testimony whereof [I have hereunto set my hand and affixed 
the seal of said court, at my office in Chicago, in said district, this 
twenty-seventh day of November, 1886. 

[Seal of Cireuit Court U'. S.. Northern Dist. Illinois, 1855. | 


WM. H. BRADLEY, Clerk. 


L7 UNrrep STATES OF AMERICA, 

Northern District of Illinois, j 

The President of the United States of America to the judges of the 

circuit court of the United States for the northern distriet of 
[llinois, Greetiig: 

Because in the record and proceedings as also in the rendition of 

a judgment in a plea which is before you in said cireuit court, be- 
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S HENRY S. GILSON VS. THE TOWN OF DAYTON. 


tween Henry 8. Gilson, plaintiff, and The Town of Dayton, defend- 
ant, in an action of assumpsit, a manifest error hath happened,to the 
great damage of the said Henry 8. Gilson, defendant, as by his com- 
plaint appears, and it being fit that the error, if any there has been, 
should beduly correeted and full and speedy justice done to the parties 
aforesaid in this behalf, you are hereby commanded, if Judgment be 
given therein, that then, under your seal, distinctly and openly, you 
send the record and proceedings aforesaid, with all things concerning 
thesame, to the Supreme Court of the United States, together with this 
writ, so that you have the same at Washington on thesecond Monday 
of October, A. D. 1887,in the Supreme Court to be then and there held, 
that the record and proceedings aforesaid being inspected, the said 
Supreme Court may cause further to be done therein to correct that 
error what of right and according to the law and custom of the 
United States should be done. 

Witness the Hon. Morrison R. Waite, Chief Justice of the Su- 
preme Court of the United States, this twenty-sixth day of Novem- 
ber, in the vear of our Lord one thousand eight hundred and eighty- 
six, and of the Independence of the United States the 111th year. 


Seal of Circuit Court U. S., Northern Dist. Illinois, 1855. ] 


WM. H. BRADLEY, 
Clerk of the United States Circuit Court for the 
Nortlhe rie Distriet of Illinois. 


i 


LS endorsed 7 Supreme Court of the United States. Henry 

S. Gilson, plaintiff in error, vs. The Town of Dayton, defend- 
ant inerror. Writ of error. Copy deposited for the defendant in 
error in the clerk’s office U. S., northern district of Illinois. 


19 Uwnirep States or AMERICA, |... 
Northern District of Illinois, ( si 
To The Town of Dayton, Greeting : 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington on the 
second Monday of October, A. D. 1887, pursuant to a writ of error 
filed in the clerk’s office of the circuit court of the United States 
for the northern district of Illimois, wherein Henry 8. Gilson is plain- 
tiffin error and said The Town of Dayton is defendant in error, 
to show cause, if any there be, why the judgment entered and 
therein mentioned should not be corrected and speedy justice should 
not be done to the parties in that behalf. 

Witness the Hon. Henry W. Blodgett, judge, this 26th day of No- 
vember, in the year of our Lord one thousand eight hundred and 
eighty-six. 


H. W. BLODGETT, Judge. 


Service of the above citation is hereby admitted this 7th day of 
December, 15856. 
THE TOWN OF DAYTON, 
Bly] G. S. ELDREDGE, Its Att’y. 
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HENRY S&S. GILSON VS. THE TOWN OF DAYTON i) 
20 | Endorsed :] Supreme Court of the United States. Henry 
S. Gilson. plaintiff in error, vs. The Town of Davton. defend- 

ant in error. Citation to October term. A. D. 1887. 


| Endorsed:] Sup. Court U. 8., 1886. Oct. term. No. 1308. 
Henry 8S. Gilson, pl'ff in error, vs. The Town of Dayton. Citation, 
with proof of service. Office Supreme Conrt U.S. Filed Dee. 14, 
1886. James H. McKenney, clerk. 


Endorsed on cover: N. Illinois C.C. U.S. No. 1308. Henrv S. 
Gilson, plaintiff in error, vs. The Town of Dayton. Kiled Decem ber 
11, 1586. 


IN THE 


SUPREME COURT 


OF THE UNITED STATES, 


. 


OCTOBER TERM. A. D. 1886. 
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'No. J/2 o §— 


HENRY 8. GILSON, Plaintiff in Error, 
vs. 


THE TOWN OF DAYTON, Defendant in Error. 


Error to the Circuit Court of the United States—Northern District 
of Illinois. 


BRIEF AND ARGUMENT FOR PLAINTIFF IN ERROR. 


- é 
YW kK 
GEORGE A. SANDERSEL AF. FOS 


bor Plaintiff in Error. 


SPRINGFIELD, LLL.: 
H. W. ROKKER, STATE PRINTER AND BINDER. 
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IN THE 


SUPREME COURT 


OF THE 


UNITED STATES. 


At the October Term, A. D. 1886. 


No. 


HENRY 8. GILSON, Plaintiff in Error, 
vs. 
THE TOWN OF DAYTON, Defendant in Error. 


Error to the Circuit Court of the United States—Northern District 
of Illinois. 


BRIEF AND ARGUMENT FOR PLAINTIFF IN ERROR. 


STATEMENT. 


On the 18th day of February, 1857, the Legislature of [llinois 
passed an act entitled “An act authorizing certain cities, counties, 
incorporated towns and townships to subscribe to the stock of 


certain railroads,” the said act having special reference to the 
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SUPREME COURL 


OF THE 


UNITED SIATES. 


At the October Term, A. D. 1886. 


No. 


ee 


HENRY 8. GILSON, Plaintiff in Error, 
vs. 
THE. TOWN OF DAYTON, Defendant in Error. 


Error to the Circuit Court of the United States—Northern District 
of Illinois. 


BRIEF AND ARGUMENT FOR PLAINTIFF IN ERROR. 


STATEMENT. 


On the 18th day of February, 1857, the Legislature of Lllinois 
passed an act entitled “An act authorizing certain cities, counties, 
incorporated towns and townships to subscribe to the stock of 


certain railroads,” the said act having special reference to the 


) 


Ottawa, Oswego & Fox River Valley Railroad Company, and 
found in Public Laws of Illinois, page 225. This law was de- 
elared void and of no foree, by reason of its not appearing, by 
the legislative journal, to have passed as required by the Consti- 
tution of 1848, the third reading of the Senate, by this Honorable 
“ourt, in Post v. Supervisors and the Amoskeag Bank v, Ottawa, 
105 U.S. 667, and in The Town of South Ottawa ve Perkins, 94 
UU. S. Seo. 

On the 6th day of March, 1867, the Legislature of Ilhnois 
passed an act entitled “An act to authorize the counties of Wood- 
ford, LaSalle and Livingston, and the townslups, cities, Incorpo- 
rated towns and corporations in said counties, to subscribe to the 
capital stock of any railroad company that now ts, or hereafter 
miav be, incorporated in the State of Limnos. 

Private Laws of the State of Illinois, vol. 1, IS67. p. Sob, 

On the 17th day of April, 1869, a special election was held in 
the town of Dayton, LaSalle county, at which a majority of the 
legal voters participating therein voted to subscribe to the capital 
stock cf the Ottawa, Oswego & Fox River Valley Railroad Com- 
pany the sum of 512,000, and to issue bonds of said town 
therefor. 

On the Ist day of May, 1869, twelve bonds, for 51,000 each, 
were executed by Henry Curger, then supervisor, and William D. 
grown, then town clerk. ‘These bonds were in the usual form of 
such municipal obligations, with interest at ten per ceatum per 
annum, payable annually at the Fourth National Bank of the 
City of New York, upon the presentation and delivery of the sev- 
eral interest coupons as they became due. The bonds Were duly 
registered by the Auditor of State of Illinois on the 10th day of 
November, A. D. 1869, under an act of the Legislature in force: 


April 16, 1869. 


pw ae 
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[Interest on these bonds was paid for several years, and until 
legal proceedings were commenced, which culminated in the de- 
cisions above cited of this Court, holding the law under which 
they purport on their face to have been issued—that of February 


18th. 1857. void as above stated. 


Suit in Assumpsit was commenced at the October term of the 
U.S. Cireuit Court, for the northern district of Llmois, by the 
plaintiff in error, for the amount due on the bonds, and interest 
thereon, as stated im the declaration. The defendant demurred 
to the special count, and the Court, on argument, sustained the 
demurrer, and the plaintiff appeals to this Court: from that de- 


CISlON. 


One averment of the plamtiff im his declaration, whieh the de- 
murrer admits to be true, ts as follows, to-wit: “And the plain- 
tiff further avers that he purchased the above-mentioned bonds 
and coupons in the usual course of commercial business for an 
investment, paying therefor « good and valuable consideration, 
long before the same were due and payable, and without any 
notice of any claimed defect or irregularity in their issue, or want 
of power to issue them, relying upon the faithful action of the 
town and state officials in their issue and registration, and upon 
all laws and judicial decisions in existence at the time thev were 
voted and issued, for their validity, and especially upon the Act 
of March 6th, 1867, found in Volume |, page 866, Private Laws of 


[Illinois of 1867." 


The questions in the case are: Whether the bonds sued on 
are valid under a law, in full force at the time the vote was taken, 
and the bonds issued and delivered, whieh was not recited m the 


bonds, and which gave ample power for their issue, and which 
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was substantially complied with in the election and issue of the 


bonds in question, and on which the plaintiff relied in the pur- 


chase of the bonds. 


And second, Whether the plaintiff is bound, by a recitalof a 
void law in the bonds, when there was in full force and effect an- 
other law, giving ample power to issue the bonds, and with the 
terms and conditions of which there was a compliance in the 


election and issue of the bonds. 


And third, Whether the recital of a void law on the bonds 
should not be treated as a mere surplusage, or a false recital on 
bonds in the hands of a bona jfide holder for value, and without 
notice, under the law merchant, there being a law in force when 
the vote was taken and the bonds issued, giving ample power for 
the election and issue of the bonds, and under which they might 
have been legally voted and issued, and on which the purchaser 


relied when he made his purchase of the bonds. 


ASSIGNMENTS OF ERRORS. 
1. The Court erred in not overruling the defendant's demurrer. 


2. The Court erred in sustaining the defendant's demurrer, and 


dismissing the cause. 


3. The Court erred in not finding for the plaintinff and hold- 


ing the bonds valid obligations of the defendant. 


4. The Court erred in not holding as surplusage a recital of a 
void law on the face of the bonds, when there was a law in full 
force and effect, when the bonds were voted and issued, under 


which they might have been issued, and with the terms of which 


there was a substantial compliance in the vote and issue of the 
bonds and upon which the plaintiff relied in the purchase of the 
bonds. 

For convenience of the Court we give copy of th: bonds sted 
on, and of the law of February 18, 1857, under which the bonds 
purport t» have been issued, on their face, and the law of March 
6, 1867, under which there was full power for the vote and issue 


of the bonds. 


COPY OF BOND No. 2. 


“No. 2. UNITED STATES OF AMERICA. $1,000. 


“STATE OF ILLINOIS—TEN PER CENT. BOND. 


—— 


“TOWN OF DAYTON. 


‘The town of Dayton, in the County of La Salle, State of Lili- 
nois, acknowledges itself indebted in the sum of one thousand 
dollars, lawful money of the United States of America, which 
sum the said townof Dayton promises to pay to the Ottawa, 
Oswego and fox River Valley Railroad Company, or to the bearer 
hereof, at the Fourth National bank in the city of New York, 
four years from the first day of July, A. D., 1869, with interest 
from the first day of July, A. D., 1569, at the rate of 10 per cent. 
per annum, payable annually at said bank, upon the presenta- 
tion and delivery of the several coupons hereto annexed as they 
respectively become due, and to the payment of said principal 
and interest in the manner aforesaid, the faith and revenue of 
said town is hereby irrevocably pledged. 


‘‘This bond is one of a series of twelve bonds bearing even date 
herewith, each for the sum of One THovsanp Dot.ars, “numbered 
from one to twelve inclusive, and is issued in pursuance of an 
election or special town meeting held in said town on the seven- 
teenth day of April, A. D., 1869, under and by virtue of a certain 
act of the Legislature of the State of Lllinois, approved February 
18, 1857, entitled ‘An act authorizing certain cities, counties, 
incor porated towns, and townships to subscrive to the stock of 
certain railroads,’ the said act having special reference to the 
said Ottawa, Oswego and Fox River Valley Railroad Company, at 
which election or special town meeting, a majority of the legal 
voters participating at the same voted for subser iption to the cap- 
ital stock of the Ottawa, Oswego and Fox River Valley Railroad 
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Company in the sam of $12,000, and to issue the bonds of said 
town therefor, and the said election or special town meeting was, 
by the proper authorities, then and there declared duly carried 
jor subscription, previous application in writing of fifty legal 
voters of said town for such an election or special town meeting 
specifying the amount to be subscribec and the conditions of 
such subseription having been made to the Clerk of said town, 
and the said Town Clerk having called said election or special 
town meeting in accordance therewith, and having given due 
notice of the time and place of holding the same, as required by 
law and the act aforesaid. 


“In witness whereof the Supervisor and Town Clerk of said town 
have hereunto set their hands and seals this Ist day of May, 
A. D. 1869. 


“HENRY CURGER, Supervisor, ‘sgau.: 
STAMP. | “WILLIAM D. BROWN, Town Clerk, [seau.)”’ 


ENDORSED. 


‘“Avpiror’s Orrice, ILLINoIs, } 
‘‘SPRINGFIELD, Nov. 10, 1869. 4 


“I, Charles I. Lippincott, Auditor of Public Aecounts of the 
State of Illinois, do hereby certify that the within bond has been 
registered in this office this day, pursuant to the provisions of an 
act entitled ‘‘An act to fund and provide for paying the railroad 
debts of counties, townships, cities and towns,” in force April 
16, 1869. 


“In testimony whereof, | have hereunto subscribed my name, 
and affixed the seal of my office, the day and year aforesaid. 


SEAL. “, LIPPINCOTT, Auditor P. A. 


The coupons are in the usual form. 


COPY OF THE LEGISLATIVE ACT OF FEB. 18, 1857. 


“Aan Act authorizing certain cities, counties, Incorporated towns 
and townships to subscribe to the stock of certain railroads. 
In foree Feb. 18, 1857. 


“SrecrTion 1. Be it enacted by the people of the State of Illinois, 
represented in the General Assembly, that any city, county, in- 
corporated town, or any township now or hereafter organ- 
ized under the township organization laws, which may be 
situated on or near the route of the Ottowa, Oswego & Fox River 
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Railroad, or of the Chicago, Amboy & Upper Mississippi Rail- 
road, or of the Joliet and Mendota Division of the Joliet & Terre 
Haute Railroid, as the same may have heretofore or may here- 
after be surveyed and located, may become sybseribers to the 
stock of any such road, and may issue bonds for the amount of 
such stock so subscribed with coupons for interest thereto at- 
tached, under such limitations and restrictions and on such con- 
ditions as they may choose and the directors of said 
company may approve, the proposition for said subserip- 
tion having been first submitied to the inhabitants of 
such city, town, county or township, and approved by 
them. And upon application of any filty voters of any city, 
county, incorporated town or township as aforesaid, specifying 
the amount to be subseribed and the conditions of said subserip- 
tion, it shall be the dutv of the clerk of such city, town, county 
or township immediately to call an election in the same manner 
that other elections for said city, county, town or township are 
called, for the purpose of determining whether said eity, county, 
township or town will subseribe to the stock of railroad; and if a 
majority of said votes shall be ‘For subscription,” then the 
County Court or Board of Supervisors having jurisdiction over 
county matters in said county, or the corporate authorities of 
said city or town, or the Supervisors and Town Clerk of such 
township so voting shall cause said subscription to be made, and 
upon its acceptance by the directors of said company shall cause 
bonds to be issued in conformity with said vote, which bonds 
shall in no case bear a higher rate of interest than 10 per ecnt. 
per annum, and shall not be of less denomination than one 
thousand dollars, and shall be accepted by said company at their 
par value. 


$2. “Any township in Kendall County, and the township of 
P lninfie ld, in Will County, shall have like power to subscribe for 
the stock to any railroad now or hereafter located through said 
township, and issue bonds therefor in the same manner as pro- 
vided in section first, or to vote a sum not exceeding five thou- 
sand dollars to pay damages for right of way through said town 
for any such railroad.” 


$3. “This act sball bein force from and after its passage, and 
shall be liberally construed for the purposes expressed therein, 
and shall be held to be a publie act.’ 


$4. “It shall be the duty of the proper authorities of any 
city, incorporated town, county or township issuing bonds as 
aforesaid to make all necessary arrangements and provide for 
the prompt payment of all interest and other liabilities accruing 
thereon, and to levy such taxes as may be necessary therefor as 
other taxes are levied by them.” Approved February 18, 1857. 


8 
COPY OF ACT OF MARCH 6, 1867. 


“An act to authorize the counties of Woodford, LaSalle and 
Livingston, ard the townships, cities, incorporated towns and 
corporations in said counties, to subscribe to the capital 
stock any railroad company that now is, or hereafter may be, 
incorporated in the State of Ihnois.” 


Section 1. Be it enacted by the people of the State of Illinois, 
represented in the General Assembly, that the counties of Wood-. 
ford, La Salle and Livingston, and the townships, cities, 
incorporated towns and corporations in_ said counties 
that now or hereafter may be organized in said coun- 
ties, may become subscribers to the capital stock of any 
railroad that now is or hereafter may be incorporated 
in this State, and may issue bonds for the amount of such 
stock so subscribed with coupons for interest thereto attached, un- 
der such limitations and restrictions and on such conditions as to 
them may seem right for the best interest of the counties, 
townships, cities, incorporated town, or other incorporation, any, 
ull or either of them, and directors of said railroad company 
may approve of the proposition for any such subscription, the 
same having first veen submitted to the legal voters of such 
county, township, city, incorporated town or other corporation, as 
aforesaid and approved by a majority of said legal voters, who 
may vote upon the question and upon the application of twenty 
legal] voters and tax-payers of any county, township, city, incor- 
porated town, or of three members of any corporation as aforesaid, 
specifying the amount to be subseribed, said amount not to ex- 
ceed the sum of one hundred thousand dollars for any one such 
county, township, city, incorporated town or other corporation, to 
be subseribed for any one railroad company (and the amount 
that any corporation may vote to subseribe shall be be left to said 
corporation, and the railroad company in which said corporation 
(takes stock) and the conditions of said subscription shall be set 
forth in said application, and it shall be the duty of the clerk of 
snch county, township, city, incorporated town, or other corpora- 
tion immediately to call an election by the posting up of notices 
at least twenty days in each township or voting place in said 
county, if the vote is to be taken by a county, orif by a township, 
then by the clerk of said township, in three of the most public 
places in said township, or if by a city, at three of the most pub- 
lic places in said city, or if by an incorporated town, at three of 
the most public places in said incorporated town, or if by a cor- 
poration, then at the usual places of holding election in the State 
for the election of their corporation officers. Said election shall 
be held for the purpose of determining whether said county, town- 
ship, city, incorporated town or corporation shall subscribe to the 
stock of the railroad company named in said eall and notices; 
and if a majority of said voters voting at said election shall be 
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for subseription, then the county court or board of supervisors 
having jurisdiction over the county matters of said county, or the 
corporate authorities of such city, incorporated town, or super- 
visor of such township, or the president of such corporation shal! 
make, or cause to be made said subscription to said capital stock 
of suid ruilroad company, and upon said subscription so voted 
being accepted or received by the directors of said railroad com- 
pany, shall cause bonds to be issued in compliance with said vote, 
which bonds shall in no case bear a higher rate of interest than 
ten per cent. per annum, and said interest shall be paid out of 
the treasury of the county in which any of the said townships, 
cities, incorporated towns or corprations shall be located, and 
said bonds shall not be for a less amount than one hundred dol- 
lars, exnch of which said bonds may run for a term of years not 
exceeding twenty: Provided, each county, township, city, incor- 
porated towa or corporation may by their votes determine on 
what part of said railroad, their stock, so by them voted and sub- 
scribed, shall be expended and said bonds shall be accepted by 
said railroad company at their face or at par value. 

“S$ 2. It shall be the duty of the clerk of any township, city, 
incorporated town or other incerporation, to return the poll-book 
of said election, so held in such township, city, or incorporated 
town or other corporation, together with a certificate of the re- 
sult of said election, to the county clerk, of the county or coun- 
ties in which said township, city, or incorporated town or other 
corporation may be located, within ten days after said election. 
And if a majority of the legal voters of such county, township, 
city, or incorporated town, shall have voted for said subseription, 
then it shall be the duty of the county clerk of each county in 
Which any such town, city, or meorporated town has voted such 
stock, to annually thereafter cause to be computed and extended 
on the taxable property, both real and personal, returned by the 
assessor of each county, township, city, incorporated town, or 
other corporation, which have voted tosubseribe for any such stock 
a sum suflicient to pay the interest on all such amounts so voted 
aud named in the bonds so issued by the respective counties, 
townships, cities, incorporated towns, or other corporations, 
which tax shall be collected as other taxes, and when collected, 
shall be paid into the county treasury as other county taxes. 


“< 3. It shall be the duty of said county treasurer to pay out 
the same, on the presentation to him of the bonds or bond so 
issued by any county, township, city, incorporated town, or cor- 
poration, as aforesaid, the amount due on each of said bonds, as 
interest, out of any money or moneys in his hands for that pur- 
pose, and receive the interest coupons then due, as vouchers for 
the same. He shall also keep a separate account with each 
county, township, city, incorporated town, or corporation, which 
account shall at all times be subject to inspection of all persons 


interested. 
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“s 4. At all elections for officers. or other questions to be 
voted upon by the stockholders of said railroad corporations, in 
Which said stock is taken, the Chairman of the Board of Super- 
visors, the Supervisors of said town, the Mayor of said city, the 
President of said incorporated town, and the President of said 
corpceration, or by proxy of either of the aforesaid, shall repre- 
sent and cast the votes which said stock, so subscribed, is en- 
titled to. 


“s §. Itis further enacted that no mistake in the giving of 
the notice, or in the canvass, or return of votes, or in the issuing 
of the bonds, shall in any way invalidate the said bonds so 
issued: Provided, that there is a majority of the voters at such 
election in favor of such subscription. 


“S$ 6. This Act shall be deemed a publie Act, and shall take 
effect from and after its passage. 
‘Approved March 6, 1867.” 


BRIEF. 


The law of March 6, 186,, was in full force and effect and had 
been for nearly two years when the vote was taken April 17, 1869, 
for subscription, and when the bonds involved in this suit were 


issucd and delivered, May 1, 1869. 


This act of March 6, 1867, gave ample power for the vote and 
issue of the bonds in question, and all conditions precedent in 
the vote aud issue of the bonds demanded by this act, were sub- 
“ stuntially complied with in the vote and issue of the bonds, and 
the purchaser of the bonds had a right to rely upon this act for 
the power to issue the bonds. 
Commissioners of Know Co. vy. Aspinwall, 21 How., H38o, 
Gelpecke v. Dubuque, 1 Wall., 2038. 
Supervisors v. Schenck, 5 Wall., 784. 
Lexington v. Butler, 14 Wall., 282. 


The certificate of the corporate officials on the bonds in ques- 


tion recites, that at the election held on the 17th day of April, 


+ Ii 


1869, the requirements of the law were duly complied with, and 
that a majority of the legal votes were cast ‘‘For. Subscription.” 


This is conclusive as to this fact. Municipal bonds held by dona- 


fide purchasers bought before maturity, in good faith, for a valu- 


able consideration, and without notice of any defense, have been 
held valid, where there appeared adequate legislative authority 
therefor ; and where a vote of the people is recited on the face of 
the bonds, the municipality is estopped from denying the 


election. 
County of Warren v. Marcy, 97 U.S. 104. 


Commissioners vy. Bolles, 94 U.S. 104. 

Township of Empire v. Darlington, 101 U.S. 87. 
Marcy v. Town of Oswego, 92 U.S. 638. 

Town of Coloma Vv. ares, 2 U. S. 454. 

The bonds reciting on their face a roid act, that of Feb. 18, 
1857, as legislative authority, when the valid act of Mareh 6, 
i867, giving ample power to issue the bonds, was m force; and 
that an election had been held as required by law, at which a 
majority of the electors voted for subscription, such false recital, 
as to the power to issue the bonds, must be chargeable to the 
carelessness or fraud of the ofticers of the town charged with the 
duty of executing and delivering the bonds, and no loss thereby 
should fall upon a bona-fide holder of bonds purchased without 
notice and for a valuable consideration before maturity. 

Marey ¥. Township of Oswego, 2 Otto. 637. 
Coloma v. Eaves, 2 Otto. 484. 

If there Was any legislative power in existence at the time the 
bonds were issued, for the vote and the issue of the bonds in 
question, an innocent purchaser had a right to rely upon it, and 
the bonds are valid. 

Maher vy. City of Chicago, 38 Il. 273. 


The Court may look beyond the recitals for legislative author- 


ity to issue municipal bonds. 


Commissioners v. January. 94 U.S. 204. 


Where the wrong act is recited on the bonds as legislative 
authority for the issue, and there remains the statement that the 
bonds are issued in pursuance of the vote of the electors, the re- 
cital of the wrong act will be rejected and the bonds held valid 
under an existing act granting the power to issue them, though 
not recited on the face of the bonds. 

Anderson County Commissioners vy. Beal, 113 U.S. 227. 
Commissioners of Johnson County vy. January, 94 
U.S. 202. 


Burr v. Chariton, 2d MeCrary, 603. 


The recital of the act granting the power is not a necessity on 

a municipal bond. It is valid as negotiable paper under the 
law merchant, when any power excited for its issue, even though 
not disclosed upon its face. 

Dillon Munic. Corp., Vol I. 541. 

Ackley School District v. Hall, 118 U.S. 139. 

Moran vy. Miami Co., 2 Black, 722. 

Mercer Co. v. Hackett, 1 Wall. 83. 

White v. Railroad, 21 How, 576. 

Thomson vy. Lee Co., 3 Wall. 331. 

Commissioners of Marion Co. V. Clark, “4 U. S. 278. 


Cromwell vy. County of Sac, 96 U.S. 51, 


In a suit by a bona fide holder against a municipal corporation 
to recover the amount of coupons annexed to bonds issued by it, 


under authority conferred by law, questions of form merely, or 
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irregularity, or fraud, or miscon luct on the part of its agents, 
cannot be considered. 
Town of Kast Lincoln v. Davenport, 94 U.S. 801 


Town of Rock Creek vy. Strong, 96 U.S. 271, 


The bonds in this suit appearing regular on their face in every 
particular, we think the doctrine of equitable estoppel is appli- 


cable. 
Commissioners Vv. Jaunary, 94 U.S. 202. 


ARGUMENT. 


[n this case two things are necessary for the plaintiff to estab- 
lish, to validate the bonds im controversy. The existence of legis- 
lative authority for their issue, and a substantial compliance with 
the terms and conditions of the power granted. It is admitted 
that the Act of March 6, 1867, was in force and effect nearly two 
years before the vote was taken, and the bonds of the defendant 


issued and delivered, and was in force at that time, May 1, 1869. 


Reference to the Act above quoted will disclose the fact that it 
granted ample power to all the towns in LaSalle county, Llinois, 
of which the defendant is one, to subscribe an amount not to ex- 
ceed $100,000 to the capital stock of any railroad that then ex- 
isted, or that thereafter may be incorporated in the State of Lh- 
nois, on a vote, approved by a majority of the legal voters of the 
town. ‘The amount of such subscription, under the above limita- 
tion, was to be determined bythe voters of the corporation voting 
upon the proposition, and the railroad company, whose stock 
they were to take, and bonds were to be issued in compliance with 
said vote in payment of the stock voted. The only question of 
importance in the case is, was there power to issue the bonds’ For 


if there was, it is found in the Act of March 6, 1867, and there 
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was a substantial compliance with all of its terms and conditions, 
sufticient, under the rulings of this Court, to validate the bonds, 
on all questions that may arise, on the exercise of the power in 
the vote and the issue of the bonds. Having shown the power to 
vote and issue the bonds, in the act of March 6, 1867, the plain- 
tiff is entitled to allthe benefits of a bona fide holder for value 
without notice in the decisions cited that are applicable in this 
ease. Itis a well established doztrine of this Court that a pur- 
chaser of municipal bonds has aright to rely upon any power in 
eristence, When his bonds were issued to validate them when pay- 
ment is refused. 

In the case of Gelpecke vy. City of Dubuque, 1 Wall., 2°3, the 
language of the Court is: “Where a corporation has power, under 
any circumstances. to Issue negotiable securittes, the bona fide holder 
has a right to presume they were issued under the circumstances 
which give the requisite authority, and they are no more liable to 
be impeached for any intirmity m the bands of such a holder, 
than any other commercial paper.” 

This doctrine is so well established, and has been so constantly 
athrmed, that nothing more can be said upon it. 

Supervisors v. Schenck, 5 Wall., 784. 

Commissioners of Knoxr Co. vy. Aspinwall, 21 How., 589. 

Lexington v. Butler, 14 Wall., 282. 

Royal British Bank vy. Turgrand, 6 Ellies & Black- 
burn, 327. 

Wilmorth v. Crawford, 16 Wendell, 848. 

Alleghany City v. MeClurkan, 14 Penn. State, 83. 


The existence of the power in the Act of March 6, 1867, at the 
time the vote was taken, and the bonds in controversy, issued by 


the defendant, being shown by an examination of the Aet, it is 
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important to inquire whether the terms and conditions of the Act 
were complied with in the vote and execution of the bonds. It 
will be noticed on examination of the Act of March 6, 1867, on 
which we rely for the power, that as to the terms and conditions 
of the calling of the election, the returns, the conditions of the 
subscription to the stock, the kinds of bonds to be issued and the 
terms of payment thereof, it is almost identical with the Act of 
ebruary 18, 1857, under which the bonds purport to be issued 
on their face. There is no important condition precedent in the 
Act of Mareh 6, 1867, which was not substantially complied with 
in the vote and issue of the bonds. If that Act, instead of the 
Act of February 18, 1857, had been cited on the bonds, there is 
no question whatever but that they would have been held good 
by any United States Court on the questions of ample power to 
issue the, bonds, and a substantial compliance with the conditions 
precedent, demanded by the Act of 1867. On this branch of the 
case, the exercise of the power, the certificate of the corporate 
officials is conelusive evidence that all requirements, over which 
they have authority, have been performed. If there was no re- 
citals as to the election on the bond, there would be ampl 

authority for it, under the general laws on that subject, in force 
at ihe time. ‘The principal requirement in the exercise of the 
power, is the holding of the election, anda fair CLPressvon of the 
voters on the proposition, and it makes no difference whether it was 
held under the general election laws of the State, or under a iaw 


cited on the bond, or a law, in existence, but not cited. 


Any deviation from the terms and conditions of the Act of 


March 6, 1867, and they are very slight, and non-essential in a 
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ease like this, must be considered as an “irregularity” in the exer- 
cise of the power under a long line of cases in this Court, a few 
of which we cite. 

County of Warren Vv. Marcy, 97 U.S. 104. 

Commissioners Vv. Bolles, 94 U.S. 104. 

Township of Empire vy. Darlington, 101 U.S. 87. 

Marcy v. Lown of Oswego, 92 U.S. 688. 


Town of Coloma v. Faves, 92 U.S. 484. 


But the defendant will doubtless claim that if the recitals are 
of value in estopping the town from denying the election, they are 
equally binding on the plaintiff as to the source of power recited 
in the bonds as issued under the act of 1857. In reply to this we 
simply say that a bona fide holder for value, purchasing before 
maturity and without notice, under the decisions of this court, is 
not responsible for the carelessness, misconluct, irreqularities or 
fraud of the officials exercising the power in calling the election 
and issuing the bonds. It is sufficient for the plaintiff that the 
power to call the election and issue the bonds is found in the act 
of March 6, 1867, in foree before, at the time and long after the 
vote was taken, and the bonds issued in substantial compliance 
with all the conditions precedent required by that act. 

“A bona-fide purchaser of negotiable paper for value, before ma- 


turity, takes it freed from all infirmities in its origin, unless it is 
absolutely void for want of power in the maker to issue it.” 


County of Sac. Vv. Cromwell, 96 U, Bes 51. 


“If a municipal corporation, m dealing with individuals, as- 
sumes that it possesses certain corporate powers, upon which the 
validity of its acts depends, and it turns out that it does not pos- 
sess the specific powers relied on, it is not thereby excused from 
the: performance of its obligations, IF THEY CAN BE PERFORMED 
THROUGH THE AGENCY OF OTHER POWERS THAT IT DOES POSSESS.” 


Maher vy. City of Chicago, 38 IL., 273. 
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The doctrine in the last above cited case covers the case at bar 
completely. The defendant did assume to have power specific 
from the Legisiature to call an election, vote to subscribe to the 
stock of the Ottawa, Oswego and Fox River Valley Railroad Com- 
pany $12,000 and issue bonds in payment therefor, sold the bonds 
innocent individual purchasers for a valid consideration, paid 
ere-t on them for several years, and now seeks to avoid their 
yment on the ground that its own officers recited on the bonds, 
‘ough earelessn SS, misconduct or Fraud, the Wrong act, or a void 
t, when there was another act in existence, giving ample power for 
rote and the issue of the bonds, or in the language of the above 
Case : "a they (the obligations) can he performed through the 


agency of other powers that it does possess.” —They are valid. 
geney J 


To maintain such a claim for the defense would be to overrule 
a long line of decisions of this Court and doctrines elementary in 
their nature and a monstrous injustice. It would give the ofticials 
of the towns a power by false or fraudulent recitals to defeat 
almost any issue of such bonds and make their mere recitals 
superior to legislative acts and elementary principles of law, and 
annul the decisions of the highest judicial tribunals in the land. 
In this direction we cite: 

Johnson Co. v. January, 94 U. S., 202. 


Anderson Co. V. Beal, 113 Uv, Bes 227. 


Courts may look beyond the recitals for legislative power to 
issue municipal bonds ; nor is the purchaser limited to the recitals. 
Both courts and purchaser may rely upon any act in force at the 
time of the vote and issue of the bonds. If this be true, they are 
certainly not bound by the recital of a void act, a false recital or a 
recital of the wrong act for the grant of power. The recitul of the 


source of power is not necessary or binding on the purchaser, for 
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the very good reason that all law and decisions on this question 
compel the purchaser to look to the source of power, and not rely 
upon recitals. These bonds, we think, must be held good inde- 


pendent of any recitals. 


In the case of Commissioners v. January, 94 U.S. 202, a case 
in all essentials analogous to the case at bar, there was an 
issue of bonds in which the recitals purported that they were 
issued under an act of February 25, 1863, which gave ample 
power to issue them, but that had been repealed before the bonds 
were issued, but after the order for an election, by an act of 1869, 
which repealed the act of 1868, and also gaye power for the issue 
of the bonds. Here the wrong act, which had been repealed, was 
recited in the bonds as granting the power. The Court held the 
bonds valid under the aet of 1869, which gave power, but was 
not recited on the bonds, treating as surplusage the recital of 


the wrong act on the bonds. 


The case at bar, is even a stronger case for the purchaser, for 
the act cited on his bonds has been held absolutely void by this 
Court, while the act of Mareh 6, 1867, was in full foree when tie 
vote was taken, the subscription made and the bonds executed 
and delivered, and the terms and conditions of which was sub- 


tantially complied with in the exercise of the power. 


In the case last cited, this Court says: 


“This act (that of 1£69), like the act of 1868, authorized the Com- 
missioners to issue the bonds when the requirements of the law had 
been complied with. They were constituted a tribunal forthe adjust- 
ment of all questions touching the subject. They were clothed with 
the power and charged with the duty to decide them. No appeal or 
review was provided for. Their issuing the bonds was the reflex 
and embodiment of their judgment that it was proper to do so. 
It implies a prior determination to that effect. ‘The fact carries 
with it this presumption. The bonds recite that they were issued 
in conformity to law, and in pursuance of the election held on 
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the 6th of April, 1869. It is true they refer to the wrong statute, 
but falsa demonstratio non nocet. The bad here does not hurt the 
good. The act of the Commissioners was the act of the county, 
and the county is conclusively bound by what they have done. 
As between the County and a lona-fide holder, no question in- 
volving the infirmity of the securities can be raised.” 


Applying the principles laid dowa in the above citation to the 
‘ase at bar, we do not see how the defendant can escape the 
payment of its bonds. In a comparatively recent case the same 
doctrine is sustained. In Anderson County vy. Beal, 118 U.S., 
the language of the Court is: ‘*‘ The bond recites the wrong act 
(that of 1866), but if that part of the recital be rejected, there re- 
mains the statement that the bond is * executed and issued’ in 
pursuance to the vote of the electors of Anderson County, of Sep- 
tember 13, 1869.” 


In the case at bar, leaving out that part of the recital which 
refers to the roid act of Feb. 18, 1857, the recital is as follows, 


to-wit : 

“This bond is one of a series of twelve bonds bearing 
even «date herewith, each for the sum of one thousand dollars, 
numbered from one to twelve inclusive, and is issued in pursuance 
of an election or special town meeting held in said toun on the 17th 
day of April, A. D. 1869, . : ‘ At which election 
or special town meeting a majority of the legal voters paticipating 
at the same, voted ‘For subscription’ to the capital stock of the 
Ottawa, Oswego & Fox River Valley Railroad Company in the 
sum of $12,000, and to issue the bonds of said town therefor; and 
the said election or special town meeting was by the proper 
authorities then and there declared duly carried ‘For subscription,’ 
previous application in writing of fifty legal voters of said town 
for such an election or special town meeting, specifying the 
amount to be subscribed and the conditions of such subscription, 
having been made to the clerk of said town, and the said ‘Town 
Clerk having ealled said election or special town meeting in 
accordance therewith, and having given due notice of the time 
and place of holding the same, as required by law.” 
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On page 239, of the last case cited, the language of the Court 
is: 

‘In view of all this, the statement of the commissioners, in 
the bond, that i* is issued in pursuance to the vote of the electors 
of Anderson County, of September 13, L869, 1s equivalent to a 
statement that ‘the vote’ was lawful and regular in form, and 
such as the law then in force required in respect to prior notice. 
This case is, therefore, brought within the cases of which there 
is a long line in this court, illustrated by the Town of Coloma v. 
Eaves, U. 8. 484-491, ete.” 

In the case above, in which the wrong Act was recited as grant- 
ing the power, while there was another Act in force that gave 
power, that might have been cited, but was not, this Court gave 
the bona-fide purchaser the benefits of all the other recitals in 
reference to the election and conditions precedent, and did not 
bind him to the Acts cited for power to issue the bonds, thus 
establishing again the rule that wrong or false recitals may be 
rejected, and other recitals of matters, over which the ofticials 
have entire control, be binding upon those issuing the bonds as 


matter of estoppel. 


We cite, also, on this point: 
Commissioners of Johnson Co. y. January, 94 U.S. 202. 


Burr v. Chariton, 2nd MeCreary, 603. 


While we think the above doctrine and citations abundantly 
cover the case at bar, and that under them the bonds must be 
held good, yet there is another view of the case which ought to 
prevail—that the bonds are good under the law merchant, and 
independent of all recitals. We have shown that an examina- 
tion of the Act of March 6, 1867, on which plaintiff relied in his 
purchase, will disclose ample power for the election and the issue 


of the bonds, and that the bonds themselves disclose the fact that 


2] 


they are payable to bearer, and have all the incidents and qualis 


ties of a promissory note, independent of all recitals. 


Dillon on Municipal Corps. Vol. 1, 541. 

Ackley School Dist. v. Hall, 118 U.S. 139. 

Moran v. Miami Co. 2 Black. 722. 

Mercer Co. v. Hackett, 1 Wall. 331 

White v. Railroad, 21 How. 576. 

Thomson v. Lee County, 3 Wall. 331, 

Commissioners of Marion Co, vy. Clark, 94 U.S. 278. 


Cromicell Ve C'o. of Sae, 6 U. S. ol. 


The bonds im this suit, appearing regular in their face in every 
particular, we think the doetrine of equitable estoppel is applica- 
ble. There is no taint of fraud (unless it be in the recital of the 
wrong act) in the vote, or the execution and delivery. They were 
duly registered by the State Auditor, which purports a legal issue 


and a full compliance with all conditions precedent. 


On this point we desire to quote again from Commissioners vy. 


January, 94 U.S. 204: 


“There is no dispute between parties as to the leading facts of 
the controversy. The proper authorities submitted the question 
to the electors. ’ . The proposition was sustained 
by a majority of more than two to one. ' ' A cer- 
tificate of stock was issued and de livered by the company and is 
still held by the county. . . There was on each 
one a recital.” (Here follows the recital of the Act of the Legis- 
lature, and the election, as in the case at bar.) “Kach one bore 
the following endorsement.” (Here follows the Auditor's certiti- 
cate, as in the case at bar.) “The certificate is authenticated by 
the official signature and seal of the Auditor. The road was 
finished, and has since been in operation. ‘The county and its 
inhabitants are in the enjoyment of the benefit arising from it. 


“There is no imputation of any taint of fraud upon either side. 
The county authorities paid the interest upon the bonds for a 
time. The county received what it contracted to receive, and has 
paid what it contracted to pay. The plaintiff in the suit is the 


2 
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bona-fide holder of the bonds. A CASE OF STRONGER EQUITY CAN 
HARDLY EXIST.” * “The act mentioned in the recital 
in the bond was erroneously referred to. The act does not affect the 
case and maybe laid out of view.” 

A ease more analogous than the above to the case at bar in all 
essential points could scarcely be prepared for adjudication. If 
the plaintiff was a bona-fide holder in the above case, he certainly 
must be in the case at bar, as it is a question of erroneous recital 


of power in both cases. 


We quote still further from C‘ommissioners V. Bolles. V4 U. S.. 
110: “Common honesty demands that a debt thus incurred 
should be paid.” 


“The town obtained all it expected to obtain, and ought to pay 
what it agreed to pay.” 
The Peopli Ve Holde iM. Sv Iil.. 105. 


The cases of Town of Ottaway. Perkins and Supervisors of Ken- 
dall ¢ ounty Vv. Post. 94 U.S... 260. and Post v. Supertisors, 105 U. 
S., 667, considered in relation to the case at bar, it will doulLt- 
less be claimed by the defendant that the plaintiff in error is de- 
barred from recovering in this case by reason of the decisions in 
the above cases. The only question presented, relied upon and 
decided in the cascs above cited in 24 U.5., 260, was the validity 
of the act of February 18, 1857. That act and no other was 
claimed and relied upon as the source of, and the only source of 
power under which the bonds in controversy in both of those 
cases were issued. ‘The act of 1869 is referred to as a validating 
act, but this court decided that the act of 1857, eited in both 
issues of bonds, was void because it was not shown affirmatively 
that it passed the Senate, as required by the Constitution of [lh- 
nois—that of 1848—then in foree, and as to the validating act of 


1869, that the Legislature could not pass an act validating an 
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act void because not passed in accordance with the requirements 
of the Constitution. This decision was in 1876. In October, 
1881, in Post v. Supervisors, 105 U.S., 667, and Amoskeag Bank 
v. Ottawa, this court again passed upon the same questions, and 
say (p. 668): “These actions are brought upon municipal bonds, 
purporting to have been issued under an act of the General As- 
sembly of [llinois of February 18,1857. The facts of the cases do 
not substantially differ from those which appeared when one of the 
CASES WdA8 before this court at the October term, 1876, and the prin- 


ciples then affirmed must control the present decision.” 


This Court further says, p 671: 

‘“Upon the attempt made at the argument to support 
their validity im the first case, under the statute of No- 
vember 6, 1849, and in the second case, under the statute 
of March 6, 1867, it is enough to say that there is noth- 
ing in the record to show that either of those statutes was ever 
complied with by the defendant m issuing the bonds, or relied 
on by the plaintiff in purchasing them.” 

We present an entirely different case. We admit that the act 
of -857 is void and claim no power under it to issue the bonds in 
question. Simply assert that the recital of that act on the bonds 


was a wrong, false and erroneous recital of the power. 


That there existed ample power to eall and hold the election 
and issue the bonds under the act of 1867, then im fall force and 
for a long time before and after the election and issue of the 
bonds, and that its terms and conditions were all substantially 
complied with in the election and issue of the bonds. That 
the record shows that the plaintiff, the purchaser, did rely upon the 
act of March 6, 1867. He avers that fact dis inctly, and the 
demurrer admits it, and the record in the act cited as relied upon, 
and the recital of the bonds as to conditions precedent, shows 


full and substantial compliance with its essential requirements 
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in the vote issue of the bonds. It seems, from the statements 
of this Court quoted above, that it was only in the arquinent—an 
after thought—that the plaintiffs claimed that there was any 
power to issue the bonds in controversy in those cases, except in 
the act of 1857. We therefore think the case we present an en- 
firely lithe rent one from any of the above cases cited mn reference 
to bonds Purp rting on their face to be issued under the act of 
IS57. And that this Court did not deed any such case as we 


present in those cases, but has decided all such cases as we pre- 


4 . . ] . one | . ‘ . 
sent in favor of the bonds.— notably the case of Commissioners of 


Johnson Co. ve January, 94 U.S. 202, decided at the October 


term, LS7b, and the case of Anderson Vv. Beal, 115 U. S. 27, 
decided January 26, 1885. Under this recent decison and others 
cited, we believe we have the law, and all the equities, with us in 
this case, and contidently ask this Court to reverse the decision 


of the Circuit Court, and validate the bonds in controversy. 


GEORGE A. SANDE SD Mae 
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The Supreme Court of the United States, 


OCTOBER TERM, A. D. 1887. 


HENRY 8. GILsoNn, /laintiff in Error, 
Vv. 
THE Town oF DayrTon, 
Defendant in Error. 


BRIEF ON PART OF DEFENDANT IN ERROR. 


This case seems to be a wholly groundless attempt to 
procure the reconsideration of a question which has been 
heard and conclusively settled by the Supreme Court of 
Illinois in the cases of 

Ryan 2’. Lynch, 68 Ill., 160, and 
Miller v. Goodwin, 70 Td., 659, 
and by this Court 1n 
erkins v. South Ottawa, 94 U. S., 260, and 
Amoskeag Natl Bank v. Ottawa, tos /d., 667, 
and the additional point sought to be now made, while 


necessarily covered by the three first cited cases, was most 


conclusively settled by this Court in the Amoskeag Bank 


case, last cited. 

The only rea/ question presented by the record is 
whether the bonds sued upon, which were assumed to be 
issued under the supposed act of February 18, 1857, avd rn 
pursuance of no other authority whatever, as to the plain- 


tiff, can be regarded and sustained under the act of 1867, 
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cited by the plaintiff, as valid securities. The invalidity 
of the act of 1857, as remarked, has been twice conclusive- 
ly settled by the Supreme Court of Illinois and twice de- 
termined by this Court in the foregoing cases. 

The plaintiff in his declaration sets out ove of the 
bonds 77 haec verba, and alleges the others to have been 
in all respects similiar. This appears on page 3 of the 
record. The circumstances under which the bonds in 
question were issued are recited upon the face of the bonds, 
and they purport to have been issued under the supposed 
act of the 18th of February, 1857, and in pursuance of no 
other assumed authority. The declaration, after setting 
forth the bonds and coupons (see record, pages 4 and 5), 
contains the averment that the plaintiff purchased the bonds 
“relying upon the faithful action of the town and state of- 
‘‘ficials in their issue and registration, and wpon all laws 
‘Sand judicial decisions in existence at the time they were 
‘* voted and issued for their validity, and especially upon 
‘the act of March 6, 1567, found in Vol. 1, page 866, 
‘* Private Laws of Illinois of 1867.’’ ‘This is the only addi- 
tional suggestion made by the declaration for the validity 
of the bonds in question. ‘This precise point was deter- 
mined in the case of dmoskeag National Bank v. Ottawa, 
supra, aud was there very summarily disposed of, where 
this Court held (page 668): ** Whetheraseeming act of the 
‘* Legislature 1s or 1s not a law 1s a judicial question to de 
‘ determincd by the Court, and not a question of fact to be 
‘* tried by the jury. (page 669.) An act of the 
‘* Legislature of a State that has been held by the highest 
‘* Court not to be a statute of the State, because never 
‘* passed as its constitution requires, can not be held by the 


‘‘ Courts of the United States, upon the same evidence, to 
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s 


‘“ bea law of the State.’? And again, (page 671): ‘* Upon 
‘the attempt made at the argument to support their va- 
‘* lidity (the bonds) under the statukh of March 6, 
‘* 7867, it is enough to say that there is nothing in the rec- 
‘‘ord to show that either of these statutes were complied 
‘with by the defendant in issuing the bonds or relied on 
‘“ by the plaintiff in purchasing them.’’ 

There is clearly nothing in the declaration in this case 
presenting any additional light upon this subject. There 
is simply a naked averment that the plaintiff re/red on all 
the judicial decisions, laws and enactments ¢7 cavzstence at 
the time they were issued, including the act of 1867, for 
their validity. It is not alleged or pretended that the 
bonds were in fact issued under the act of March 6, 1867. 
No attempt was made to issue bonds in pursuance of that 
slalule. Nor is there any essuadle avermen? in connection 
with the plaintiff’s alleged purchase of the bonds, which 
affords a decent pretense that the validity of the bonds in 
question can be maintained under the act of 1867 (set out 
on pages 8, 9 and 10 of plaintiff’s brief). That the plain- 
tiff purchased them ‘‘ relying upon all laws and 
“judicial decisions 7 existence, at the time they were 
‘* voted and issued, for their validity, and especially upon 


s‘% 


‘the act of March 6, 1867, (Ree., foot p. 4) signifies 
nothing. He might as well have alleged that he relied 
upon the constitution of the United States for their validi- 
ty. An averment as to what the Alani relied wpon, on 
the alleged purchase of the bonds, as to what law or what 
judicial decistons would sustain their validity is not a fact 
upon which issue could be taken. He could not possibly 
have been misled in that respect by any recitals in the 


bonds, as the bonds recite upon their face: that they were 
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assumed to be issued under the then supposed act of 1857, 
and in compliance with the terms of that supposed act, and 
not otherwise; and there is no pretense that the Town or 
any one having any right to speak in its behalf, ever held 
out or pretended to the plaintiff, or inany manner induced 
him to believe or suppose that the bonds were 7 fact, or 
wntended to be, sued under the act of 1867. 

This endeavor to engraft upon this case a vew feature 1s 


ry? 
as 


having no foundation in fact or the 


a mere afterthoueg ' 
semblance of truth to support it. The Amoskeag Bank 
case, supra, was tried before his Honor, Justice Harlan, 
and the attempt was made upon that trial to sustain the 
validity of the bonds under the act of 1867, which were 
precisely like those in question, and the point was again 
specifically made by Mr. Littler in his brief and argument, 
and renewed when that case was argued before this Court, 
and was finally passed upon by this Court and express- 
ly covered by the opinion of the Court in that case. 

The differences between the supposed act of 1857 and 
the act of 1867 are in many respects very marked. Under 
Sec. 1 of the Act of 1857 the town authorities were author- 
ized to call an election ‘‘ upon application of any fifty wo- 
of eee | 

Under the act of 1867 an election was oz/y authorized to 
be called *‘ upon the application of twenty legal zvof/ers and 
‘tax-payers,’ etc. Thus it appears at the outset, that the 
very source of authority for the issue of bonds under the 
act of 1867 was never complied with. By referring to the 
recital in the bonds (Rec., p. 3) it will be seen that they 
were issued in pursuance of the provisions of the assumed 
act of 1857 and of an election held upon the application of 


4 tees a8 es OW ied i , ‘ see & ar ye te ae 
fifty voters not /ar-payers. (gee $1 act 1857, plain- 
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tiff’s brief, p. 7., § 1 act 1867, plaintiff’s brief, p. 8.) The 
bond containing this recital is set out in Aaec verba in the 
declaration (Rec., pp. 2-3), avd made a part thereof. ‘The 
purchase of these bonds containing this explicit recital was 
certainly sufficient notice to the plaintiff that the bonds 
were wot 7 fact issued nor assumed to be issued under the 
act of 1867. 

As further illustrating the different features in detail of 
the two acts, I take the liberty to quote from the brief of 
the late Judge Dickey, one of the counsel for the defendant 
in error in this Court in the Amoskeag Bank case, filed up- 
on the argument of that case, as follows : 

‘* Section 1 of this act of 1867 gives power to townships 
‘‘in La Salle county to become subscribers to the capital 


‘“ stock of axy raz/road organized under the laws of Illinois 


a 
* 


(no matter where located), and to issue bonds therefor; 
‘‘the proposition to do so having been approved by the 
‘‘ railroad company, and the same having been submitted 
‘*to the legal voters of such township and approved by a 
‘‘ majority of the legal voters at an election called by the 
‘‘town clerk, upon the application of twenty legal voters 
‘Sand /ar-payvers of the township, specifying the amount 
‘*to be subscribed, not exceeding ove hundred thousand 
‘dollars for such town, which bonds shall in no case 
‘* bear a higher rate of interest than ten per cent. per an- 
‘“num, avd said interest shall be paid out of the treasury 
‘* of the county,’ provided each township, * * by its 
‘vote, may determine the part of the road on which its 
‘* stock subscription ‘shall be expended.’ 

‘* Section 2d requires the ‘clerk of the township to re- 
‘‘turn the poll book of the election, together with a cer- 


‘* tificate of the result of said election, to the County Clerk 
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‘‘ within ten days after the election.’ And if a majority of 
‘‘the legal voters of the township shall have voted for the 
‘subscription, the County Clerk is required to annually 


‘‘ thereafter cause to be computed and extended on the tax- 


- 


‘able property returned by the assessor of that town a 


° 


‘suin sufficient fo pay the interest on all such amounts so 
‘*voted and named in the bonds, which tax shall be col- 
‘lected as other taxes, and when collected shall be paid 
“into the coun/y (reasury as other county taxes.’ 

‘“’The third section requires the county treasurer to pay 
out the same, on the presentation 40 dzm_of the bonds so 
issued by the township, the amount due on each of said 
bonds as zzferes/ out of any moneys in his hands for that 
purpose, and to receive the interest coupons due thereon as 
vouchers for the same. 

‘* Comparing the provisions of this act with those of the 
supposed statute of Feb. 18, 1857, it will plainly appear 
that the legal effect of a vote to subscribe $50,000 to this 
railroad company under the act of 1887 would be very 
different from the legal effect of a vote by the same town 
to subscribe the same amount to the same railroad com- 
pany under the act of March 6th, 1867. 

‘‘’This election was held-in compliance with the provis- 
ions of the supposed statute of 1857. (See finding, rec- 
ord, 11.) ‘That is, it was called on the application of fifty 
voters, but was not called on the application of /wenty 
tax-payers. ‘This 1s an essential condition to the exercise 
of the power under the act of March 6, 1867. 

‘The election being held under the supposed act of 1857, 
the vote for subscription meant that the voters consented 
to the making of a given contract by the town, and did not 
give authority to make any other or different contract than 


that indicated by the act of 1857. 
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si 7? 


[he contract arising from asubscription under the one 
act is essentially different in substance from the contract 
arising from a subscription under the other act. 

‘* A contract of subscription of $50,000 under the act of 
1857 meant that by so doing the town did not impair its 
power to make additional subscription to the same railroad 
company to any extent the town might thereafter choose. 

‘* A contract of subscription of $50,000 under the act of 
1867 meant that thereby its power to make additional sub- 
scriptions to ‘/ha/ railroad company was thereby reduced 
and impaired to the extent of the amount subscribed. If 
this were the first subscription, it meant that the power to 
make such subscription was one-half exhausted. 

‘* A contract of subscription under the act of 1857 meant 
that the railroad corporation might expend the amount of 
the subscription in any mode the corporation might choose 
—might pay interest on its bonds, or expend the money in 
any other way, with no power in the town to interfere. 
A contract for subscription under the act of 1867 meant 
that the town might by a vote require the amount so sub- 
scribed to be expended upon any particular part of the 
road the town might designate. 

‘‘A contract for subscription under the act of 1857 
meant that the town reserved to z/se// the power and right 
‘to make all necessary arrangements, and /Avozrde for the 
‘prompt payment of all interest.’ A contract for sub- 
scription under the act of 1867 meant that “Ae /own should 
be deprived of all power in making arrangements or pro- 
vision for the payment of the interest or for raising the 
money for that purpose; such contract meant (and its 
legal effect would have been) to place a// Aower on that 


subject in the hands of the Couw/y Clerk, and meant that 
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he should in each and every year extend upon the taxable 
property in the town a tax sufficient to pay the full 
amount of the accuring interest, and should so apply it. 


[It might well be, that a town should have funds in its 


treasury, or other income to meet the whole ora part of 


the accuring interest, and hence would not need to have 
a tax levy made every vear to the full extent of accuring 
interest. The contract indicated in the act of 1857, to be 
sanctioned by a vote of the town, mzg// direct the interest 
to be paid by the town, at any place to be named in the 
bofids; and merely on the presentation of the coupons. 
The contract indicated in the act of 1867, to be sanctioned 
by a vote of the town, required the interest to be made 
pavable by the County Treasurer at his office and o#/y up- 
on presentation /o fam ot the dovds and upon the surren- 
der fo him of the coupons. 

‘‘ It would be perversion, most gross, to hold that a vote 
for a contract of a certain character was equivalent to a 
vote for another contract, so essentially different as these 
two contracts would be. It would be a fraud upon the 
voters of the town so gross that no respectable Court could 
knowingly commit it. 

‘*’The power granted by this act of 1867 was never exer- 
cised; it was never attempted to be exercised. ‘To make 
valid an act done, the power to do that act must not only 
exist, but it must be exercised. Here it was not exercised. 
No /ax-payers applied for the election. The voters were 
not asked to vote for or against the contract, which a sub- 
scription under that act would produce; and they never 
did vote for it. They did not vote to make a subscription 
which would impair or reduce their power as to subsequent 


subscriptions. They did not vote to reserve the power of 
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locating the expenditure of the subscription. They did 
not vote to surrender the power to make their own arrange- 
nents for paving interest. Thev did not vote to turn that 
matter over to the County Clerk. 

‘* All this had, by the act, to be approved by a vote before 
any power to issue bonds could arise under that act. It 
was not done. They did not vote for a contract requiring 
the interest to be made pavable by the County Treasurer at 
his office and only upon presentation to him of the dards 
and the surrender to him of the coupons. That no attempt 
was made to exercise the power of this statute, is perhaps 
made more plain by the fact that all these bonds and cou- 
pons were made payable a/ the city of New York and not at 
the office of the County Treasurer. 

‘* The resort at this late day to the act of 1867 is a mere 
subterfuge, and can avail nothing.” 

Under the circumstances, and in view of the ¢vdzsputable 
facts connected with ,the issue of the bonds in question, it 


seems most remarkable that it should now be seriously at- 


tempted, by counsel for plaintiff in error, to convince this 


Court that /Azs 7s a case where the town authorities, whz/e 
in fact proceeding under the act of 1867, erroneously, or by 
clerical error or design to deceive the purchasers of these 
securities, recited upon the face of the bonds, as the au- 
thority for their issue, the supposed act of 1857, when 
there is absolutely no foundation in truth, whatever, for 
such a frivolous and unfounded pretense. 

The cases relied upon by counsel for plaintiff in error, 
viz: Commusstoners v. January, 94 U. S., 202, and Axn- 
derson County v. Beal, 113 U.S., 227, afford no support 
whatever for the remarkable positions assumed by counsel. 


In the more recent case of Crow 7. Oxford, 119 U. S., 
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215, where a somewhat similar attempt was made to sup- 
port the bonds in that case, upon the authority of the two 
cases last mentioned, now relied upon by counsel for plain- 
tiff in error, this Court, in the opinion delivered by Justice 
slatchford, said: 


‘The case of Anderson County v. Beal, 113 U. §., 227, 


* 
r 


is relied on by the plaintiff, but does not aid him. In 


- 
* 


that case, although the bonds recited the wrong act, the 


‘‘ records of the county officers who issued the bonds did 


a 
r 


not show any want of compliance with the latter act, but 


- 


‘showed a substantial compliance with it, and, in fact, the 


* 
o 


proceedings were had and were intended to be had under 
‘it. The reference in the bonds to the earlier act as the 


‘*source of authority was thus a mere clerical error. In 


a 
- 


the case at bar. the reference 1n the bonds to the act of 


‘* March rst, 1872, was not a clerical error, and the pro- 


o~ 
a 


ceedings were intended to be had under that act, and the 
‘* records show a failure to comply with the act of March 
‘* 2, 1872, and an attempt to comply only with the act of 
‘* March 1, 1872. 

‘“In the Anderson County case, legislative authority 
‘“having been given for the issue of bonds by a statute, un- 
‘*der which the authorities in fact acted, the recital in the 
‘“ bonds, that the bonds were issued in pursuance of the 
‘‘ vote of the electors, was effective to cover any irregular- 


‘‘ity as to notice, which did not appear of record, but was 


a 
a 


sought to be proved aliunde. In the present case no 


o 


such doctrine is applicable. 

‘*In Commissioners v. January, 94 U. S., 202, an act 
‘“was recited in the bonds which has been, repealed by a 
‘“later act. The order for the election was made while the 


‘‘ earlier act was in force. The election was held after its 


N 


N 
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‘* repeal, and after the new act went into force, but there 
was no new order of election. Otherwise, all the pro- 
‘* ceedings after the new act went into force were in con- 
‘*formity with it. It was held that a recital in the bonds, 
‘*that they were issued ‘in pursuance of, and in accord- 
‘*ance with, the vote of a majority of the qualified electors 
‘‘of the county,’ ‘at a regular election held on’ a day 
‘‘named, estopped the county from raising the objection of 
‘*the want of an order under the new act, although the old 
‘‘ act, and not the new act, was recited in the bonds, as the 
‘* statute authoritv. We think that case is distinguished 
‘from the present one by the fact, that in it all the pro- 
‘‘ ceedings after the new law took effect were in conformi- 
‘‘ty with it, while in the case at bar none of the proceed- 
‘‘ ings were in conformity with the act of March 2, 1872.’’ 
The Court below, regarding it 7udzczal/y settled by the 
Supreme Court of Illinois and by this Court that the sup- 
posed act of 1857 never became a law, and that the bonds 
could not be sustained under the act of 1867, and holding 
that the declaration showed no compliance with or other 
issuable facts whereby they might be upheld under the latter 
act, very properly sustained a demurrer to the declaration 
and rendered judgment against the plaintiff (Rec., p. 6). 
It seems needless to multiply words upon this record. 
For the foregoing reasons it is submitted that the judg- 
ment of the Court below should be affirmed. 
G. S. ELDREDGE, 


( ounsel for fown of Dayton. 
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IN THE 


SUPREME COURT 


OF THE UNITED STATES, 


OCTOBER TERM, A. D. 1886. 


No. 1,808. 


HENRY 8. GILSON, 
Plaintiff in Error. 
v8. 


THE TOWN OF DAYTON, 


Defendant in Error. 


Error To THE Crrcurr Covrt op tae Unirep States FOR THE 


NorTHEerRN District or ILurols. 


Brier on Derenpant’s Motion tro Dismiss anp AFFIRM, 


Under Rule 6, and on Cross Motion of Plaintiff in Error to Perfect | 


Appeal Bond, if Found Defective. 


GEORGE A. SANDERS, 
For Plaintiff in Error, 


SPRINGFIELD, ILL.: 
H. W. RokKER, PRINTER AND BINDER. 
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OCTOBER TERM, A. D. 1886. 


HENRY S. GILSON, 


4 Plintiff in Error, 
rs. 
: THE TOWN OF DAYTON, 
| Defendant in Error. 
) 
i 
| No. 1,308. 
uF ; 
- 3 -| 
a Error TO THE Crrcurr Court op tak Uxtrep States FOR THE 
2. 
te NORTHERN District or ILLINoIs. 
« a 
ies 
ie : ) ) 
“7 (ross motion to pe rfect appeal hond. or fil hond acceptable to 


this COUPLE, if appeal bond ty, this CAS 18 Jound defective, 


And now comes the plaintiff in error in the above entitled 


ak 3; cause, by George A. Sanders, his attorney, and asks leave to file 


a cross motion: that he be allowed, under the direction of this 


court, to perfect the appeal bond given in this case, (/ im the 


” 


opinion of this honorable court the bond on file is in any way defect- 
ive; and asks leave to file his power of attorney of date January 
31st, 1887, ratifying and confirming all that had been done in 
reference to said appeal bond by his attorney, of record in this 


case. 
HENRY 8. GILSON, Plaintiff in Error. 


By Geo. A. Sanpers, his Attorney. 


Brier oN Derenpant’s Motion to Dismiss anp AFFIRM, 


Under Rule 6, and on cross motion of plaintiff in error to perfect 


appeal bond, if jound defective, 


The motion of the defendant in error to dismiss the appeal is 
based, first, on the ground that the appeal bond was not signed 
by plaintiff in error, and that no authority of record is shown 
from him to his attorney, Geo. A. Sanders, to sign his name to 
the bond, and that thereby this court has no jurisdiction of this 


case. 


We reply that the bond offered and approved by the Judge of 
the Cireuit Court, H. W. Blodgett, and filed Nov. 26, 1886, (Ree- 
ord, p. 6, 7) was in the usual form, except that the appellant’s 
name was signed by his attorney, and for $500. It was simply 
for costs, as he, defendant in error, was successful in the Circuit 
Court in having his demurrer sustained. The fact that it was to 
act a3 a supersedeas is of no force, as the costs in the Circuit 
Court have all been paid, including the docket fee of defendant’s 
attorney, as will appear by the certificate of the clerk of that 
court of date January 27, 1887, herewith filed, and deposits in 
cash have been made with the clerk of this honorable court to 


cover all estimated expenses herein. 


The form, amount and sufficiency of the security of an appeal 
or supersedeas bond, are all questions to be determined by the 
judge of the Circuit Court. He passed upon all these questions, 
and we submit that his decision is final, and not subject of review 


in this court. 


[In Jerome vy. McCarter, 21 Wall. 17, this court say: 


“The amount of a supersedeas bond, as well as the sufficiency of the 
security, are matters to be determined by the judge below, under the 
provisions of the 29th rule. The discretion thus exercised by him 
will not be interfered with by this court.” 

In the case at bar there is no question about the sufficiency of 
the security, which was satisfactory to the judge in the court 


below, and aecepted and approved by him. 


Again, in Martin v. Hazard Powder Co., 93 U. S. 302, this 
court say: 

“We held in Jerome v. McCarter, 21 Wall. 17—after much con- 
sideration—that if, ‘after the security has been accepted, the 
circumstances of the case, or of the parties, or of the securities 
upon the bond, have changed, so that security which, at the time 
it was taken, was good and sufficient, does not continue to be so, 
we might, upon a proper application, so adjndge and order as 
justice might require.’ But upon facts existing at the time the se- 
curity was accepted, the action of the justice, within the statute and 
rules of practice adopted for his guidance, is final,” 


It is not claimed, in support of defendant’s motion, that the 
facts existing at the time the security was accepted, have changed in 
any respect. Unquestionably they are entitled to a good bond 
if they demand it, and they have it in the one on file approved 
by the judge of the court below, whose right it was to pass upon 
the form of the bond and the sufficiency of the sureties. He did 
approve of both, and we think his action is final in the case at 
bar. The defendant can lose nothing if that bond stands as effec- 


tive in this court, for the reason that all costs have been paid in the 
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court below, as shown, supra, and all estimated costs in this court 
covered by cash deposits with the clerk of this court. The sure- 
ties are worth over $200,000, and the defendant would not have 


to search long nor out of the State to find them to respond upon 


any claim it might have upon them. 


The evidence presented to the judge, to satisfy him of the form 
of bond, and the sufficiency of the sureties, is a matter not neces- 
sary to go into the record, or be reviewed in this court, since his 
approval of the boud, and its acceptance, in a ease like this, is a 
finality on those questions, under the above decisions of this 
court. 


_ The same rule, and case of Jerome v. McCarier, supra, is cited 


and followed in Williams v. Chajflin, 103 U. 8. 753. It would 


therefore seem to be a rule of this court to accept an appeal bond, 
accepted and approved by the Judge of the Cirewit Court, as 
final and past review in this court, when there had been no 
change in the circumstances of the sureties from the time of the 
approval and acceptance of the bond, in a case like this at bar. 
We think, moreover, the motion frivolous, and an effort to dis- 


pose of the case without meeting it upon its merits. 


But even if this court should conclude to review the action of 
the Cireuit Judge, and hold the appeal bond informal and in- 
sufficient, we think there is no possible question but that we have 
the right to perfect the bond on file, or file one acceptable to the 
court, under such orders as this court might impose; that no 
motion to dismiss the appeal, and confirm the judgment in the 
Circuit Court, can prevail until the plaintiff has failed to comply 
with any orders this court might impose as to perfecting the 


bond on file, or filing a bond acceptable to this court. 


In Dayton vy, Lash, 94 U.S. 112, this court say: 


‘“‘An appeal, although allowed out of term, is not avoided by the 
non-service of a citation; but this court will impose such terms 
upon the appellant, as under the circumstances may be legal 
and proper.” 

Villobolos vy. United States, 6 How. 90. 
United States vy. Curry, Id. 112. 

City of Washington v. Dennison, 6 Wall. 496. 
Martin v. TTunter’s Lessee, 1 Wheat. 361. 
Davidson y. Lanier, 4 Wall. 454. 


It will not be denied that the appeal was prayed and allowed 
in open court when the judgment was rendered in the case at 
bar. 

In Railroad Co. v. Blake, 100 U.S. 661, the language is: 


“The appeal will not, however, be dismissed in the latter case, 
but terms will be imposed upon the appellant.” 


Aguin, ‘“‘but as the court accepted it, it must be considered as a 
sufticient compliance with the order of the court, and that it had 
relation back to the time of the allowance of the appeal.” 

Peugh vy. Davis, 110 U.S. 227. 
Kitchen >. Randolph, 93 U.S. 92. 


‘The bond was not essential to it,”’—the appeal.) “Jt could have 
heen given here, and cases have heen brought here when no bond was 
approved by the court below, and the court has permitted the appel- 
lant to give bond in this court.” 


Edmonson vy. Bloomshire, 7 Wall. 311. 


“Where, through mistake or accident, no bond, or a defective 
bond, has been filed, this court will not dismiss the appeal if it 1s in 
all other respects quite regular, except on failure to comply with 
an order to give the proper security within such reasonable time 
as it may prescribe.’ 

Seymour v. Freer, 5 Wall. 822. 
Apveal bond filed nune pro tune, 
Brobst v. Brobst, 5 Wall. 96. 

Dodge et al Ve huow/es, 114 U. S. 450. 
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In a case dismissed for want of jurisdiction, this court cannot 
give costs. 


Streater v. Grahar 18 How. 602. 


This doztrine is the rule inthe State Courts of [llinois. Re- 
vised Stat. Ills. (Cothran’s Annotated Ed. 1881,) 1109, Sec. 70, 


and numerous citations. 


Under the above citations, we think the power of attorney, filed 
in the case at bar, ratifying and confirming the execution of the 
appeal bond by the appellant, cures all defects to the bond, if any 
existed. But if in the opinion of this court, the bond is in any 
way defective, or insufficient, the appellant is ready to file a 
bond acceptable to this court under such reasonable terms as it 


may impose upon him, 


SECOND. 

The motioa ‘‘to affirm the judgment below, under Section 5, of 
Rule 6, of this court, upon the ground that the writ of error, as 
shown by the Record, was manifestly taken for delay to effect 
some ulterior purpose, and is beyond all question frivolous.” 
defendant’s brief (p. 4,) is in our opinion an effort to evade a 
consideration of the merits of the case. For the record nowhere 
shows any disposition to delay, nor any ulterior purpose. The suit 
was brought in the best of faith, and believing that under the 
laws applicable to the case, his suit would be maintained by this 
court. And so anxious was the appellant and his attorney to 
hasten proceedings, that a brief was prepared and is now on file 
in this court in which it was hoped the case might be submitted 
under Rule 20, of this court. 


On what ground the defendant’s counsel can say that the suit 


is frivolous, we cannot understand. We think we stand upon 
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principles and decisions that are well established, and that upon 
investigation this court will reverse the judgment of the court 


below. 


- Appellee’s counsel claim that all questions involved in the case 
at bar were settled by this court in Perkins v. So, Ottawa, 94 
U.S. 260, and Amoskeag Nat. Bank v. Ottawa, 105 U. 8. 667. 
These two cases were practically but one, and the question we 


present we think was not settled by either of them. 


We can only respectfully refer this court to our brief in the case 
on file for a full statement of the principles and decisions on 
which we rely in the case at bar, and as the best evidence we can 
offer that this suit was not appealed for delay, or for any ulterior 
purpose, or on any frivolous grounds. 

Respectfully submitted, 
GEO. A. SANDERS, 


For Plaintiff in Error. 
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BRIEF ON MOTION TO DISMISS AND AFFIRM 


UNDER RULE SIX. 

1. The bond upon which the writ of error was allowed to 
be made a supersedeas purports to have been executed by 
George A. Sanders, Ralph W. Haynes and Frank W. Tracy, 
with their private seals attached. It further appears (Rec., 
p. 7) that the bond was assumed to be signed by George A. 
Sanders on behalf of Henry S. Gilson, the latter being the 
plaintif¥ in error. It is true the Court below approved this 
bond, but won constat it would not have approved the bond 
but for the sufficiency of the security aflorded dy the name of 
Henry S. Gilson. While it may be true that Henry S. Gil- 
son was pecuniarily responsible, yet there is nothing in the 
record showing that George A. Sanders had the right to at- 
tach the name of Henry 5S. Gilson to this writing obligatory. 
Sanders does not appear to have even signed it as attorney 
in fact for Gilson, and has attached his own private seal only. 
It does not appear affirmatively that Gilson is liable upon the 


bond, nor was there any power of attorney from Gilson to 


? Gilson v. Town of Dayton. 
Sanders or other proof of authority from Gilson to Sanders 
to sign this bond. 

The object of the bond provided tor by Section 1,000 of the 
judiciary act is to afford to the defendants in error ample pro- 
tection for the recovery of costs in case of an affirmance of the 
judgment or the dimissal of the suit in this Court, and the de- 
fendant in error 1s entitled to have a bond prima facte valid, 
to say the least. In other words, a bond executed by Henry 
5. Gilson, or by his attorney in tact, thereunto duly authorized, 
and the authority of the attorney in fact should be made to 
appear asa part ot the record. The record discloses no such 
authority. Ii suit were brought upon this bond to recover 
the penalty against Henry S. Gilson, no recovery could be 
had against Gilson upon the production of the bond and proot 
that the signature, purporting to be that of Gilson, was ap- 
pended by Sanders, who has assumed to attach Gilson’s name 
to it. ‘The statute manifestly requires a bond at least Prima 
facie good upon its face. It was never intended that the de- 
fendant in error, a corporation tn Illinois, should go searching 
about the State of New Hampshire, or elsewhere, to ascer- 
tain whether Gilson had authorized Sanders to execute this 
bond in his behalt; hence it has not the statutory protection 
by the execuuon ot this instrument which the statute ts intend- 
ed to give. Prima facie Sanders had no authority to execute 
this bond. The Judge of the Court below has not assumed 
to certify that he had, nor does it appear that any proof was 
submitted to him to show that Sanders had authority to exe- 
cute this instrument on behali of Gilson. Prema facte the 
bond, as against Gilson, is, theretore, a void obligation. The 
action of the Judge approving the sufficiency of the security 
can not be made available to the defendant in error to sustain 
a recovery upon this bond if Gilson were sued upon it and 


nieaded won est factum. ‘The record should show that this 
i - 
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bond is the obligation of Gilson to give this Court jurisdic- 
tion, and in such case the record would be conclusive against 
Gilson as to the authority of Sanders to attach his name. 

The defendant in error, it is submitted, is not required to 
lollow the litigation of this case through this Court with a 
colorable indemnity, Arama facie unauthorized lo be executed by 
Sanders; and, as suggested, there being three or four names on 
it, the Judge might never have approved this bond except upon 
sauisiactory information as to the responsibility of Gilson. If 
the bond was unauthorized to be executed by Gilson, the prin- 
cipal, the question may arise, what is the liability of the sureties? 
If Sanders, Haynes and Tracey simply executed this bond 
over their own proper signatures, with their own proper 
seals attached, and the Judge of the Court below had added 
his approval of the security, the bond would be good, for it 
would be assumed that the Judge added his approval upon 
satistactory evidence to him ot the responsibility of Sanders or 
Haynes or Tracey, or of some one or more of them. The 
approval ot a bond executed as It was In this case was proba- 
bly an oversight on the part of the Judge ot the Court below. 

When the record is filed and there 1s an apparent want ot 
jurisdiction a motion to dismiss will be entertained at any dime 
for want of jurisdicuon. 

Clark v. Llancock, O4 U. Si 493. 

And the Court will often dismiss in a case ot that character 

upon mere suggestion without formal application. 
Edmunson v. Bloomshire, 7 Wail., 306. 

The jurisdiction of this Court upon appeal or writ of error 
must depend upon the judiciary act with respect to all ques- 
tions as to whether the appeal or writ of error has been per- 
fected. 


Slaughter Tlouse Cases, 10 Wall., 73. 


Gilson v. Town of Davton. 


>, In connection with the foregoing motion the defendant 


in error moves to affirm the judgment below, under Section 5 
of Rule 6 of this Court, upon the ground that the writ of er- 
ror, as shown by the record, was manifestly taken for delay 
to eflectuate some ulterior purpose, and is beyond all question 
Srivolous; a mere inexcusable attempt to procure the recon- 
sideration of a question which has been heard and conclusive- 
ly settled by this Court in the cases of Perkins v. South Ol- 
tawa, 94 U.S., 260, and Amoskeag National Bank v. Oltawa, 
105 U. S., 667. 

The only question involved in this record 1s the validity of 
the bonds under the act of the General Assembly of Illingis, 
ot February 18, 1857, which was held by this Court in, Wo 
foregoing cases, and by the Supreme Court of Illinois in the 


two following cases to have never become a law, viz: 
Ryan ag A yuch, Od Ill., 100. 
Willer v. Goodwin, 70 Id., 659. 

The plaintiff? in his declaration sets out one of the bonds in 
hec verba, and alleges the others to have been in ail respects 
similiar. ‘This appears on page three of the record. The 
circumstances under which the bonds in question were issued 
are recited upon the face of the bonds, and they purport to 
have been issued under the then supposed act of the 18th of 
February, 1557, and in pursuance of no other authori. The 
declaration after setting forth the bonds and coupons (see 
record, pages 4 and 5) contains the averment that the plain- 
ulf purchased the bonds “ relying upon the faithful action of 
“the town and state officials in their issue and registration, 
“and upon all laws and judicial decisions in existence at the 
“time they were voted and issued ior their validity, and 
“especially upon the act of March 6, 1867, tound in Vol. 1, 
“page 866, Private Laws of Illinois of 1867.” This is the 


only additional suggestion made bv this declaration tor the 


Gilson v. Town of Dayton. 5 
validity of the bonds in question. This precise point was 
determined in the case ot Amoskeag National Bank v. Ottawa, 
supra, and was then very summarily disposed of where this 
Court held (page 668): “ whether a seeming act of the Legis- 
“ Jature 1s or is not a law ts a judicial question to de determzn- 
“ed by the Court, and not a question of fact to be tried by the 
‘wry. * * * * * (nage 669.) An act of the Legisla- 
“ture of a state that has been held by the highest Court not 
“to be a statute of the state, because never passed as its 
“ constitution requires, can not be held by the Courts of the 
* United States upon the same evidence to be a law of the 
“State.” And again, (page 671): “ Upon the attempt made 
“at the argument to support their validity (the bonds) 

* under the statute of March 6, 1867, it is enough to 
“say that there 1s nothing in the record to show that either 
“ of these statutes were complied with by the defendant in issu- 
‘‘ing the bonds or relied on by the plaintiff in purchasing 
* them.” 

There is clearly nothing in the declaration in this case pre- 
senting any additional light upon this subject. There is sim- 
ply a naked averment that the plaintiff relied on the judicial 
decisions, laws and enactments tn existence at the time they 
were issued as to their validity. It is not alleged or pretend- 
ed that the bonds were issued under the act ot March 6th, 
1867. No attempt was made tu issue bonds in pursuance of 
that statute. Nor is there any issuable averment that the 
plaintiff purchased them, believing them to have been issued 
under the act of 1867. He could not have been misled in 
that respect, as the bonds recile upon their face that they 
were assumed to be issued under the then supposed act of 
1857, and in compliance with the terms of that supposed act, 


and not otherwise. 
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